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THE CONTRACT OF SALE 
IN LATIN AMERICA 


Henry Paine CrawForpt 


The contract of sale in civil law—more commonly referred 
to as purchase and sale’—is defined in the civil codes of Italy 
and Venezuela as “a contract by which one person binds himself 
to give a thing and another to pay the price.” 

Brazil describes it in its Code of Commerce: The mercantile 
contract of purchase and sale is perfect and concluded as soon 
as the purchaser and the seller are in accord as to the thing, 
the price and the conditions, and from that moment neither of 
the parties may repent (withdraw) without the consent of the 
other even though the thing has not been delivered nor the 
price paid. It is understood, in conditional sales, that the con- 
tract is not deemed perfect until the condition has been 


fulfilled.* 


+ Member of the bars of the District of Columbia, Georgia, and Califor- 
nia; Chief, Latin American Legal Section, Division of Commercial Laws, 
Bureau of Foreign and Domestic Commerce. For other writings by the same 
author, see Tulane Law Review, vols. X, XI, XII, XIII, and XIV; Journal of 
the District of Columbia Bar Association, 1937; Handbook of Latin American 
Studies, Harvard University Press, 1936, 1937, and 1938. 

1 Spanish, compraventa; Portuguese, compra e venda; italian, vendita. 

? Art. 1513, Civil Code, Venezuela, 1922; art. 1447, Civil Code, Fran- 
chi, Milan, 1936. Cf., Clark v. Gault, 77 Ohio St. 497 (1908): A sale is a 
contract founded on a money consideration by which the absolute or general 
property in the subject of the sale is transferred from the seller to the buyer. 

§ Art. 191, Commercial Code, Bevilaqua, Rio de Janeiro, 1932. See also, 
art. 450, Code of Commerce, Argentina, Lajouane, Buenos Aires, 1932. 

I 
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The case law of Mexico, as developed by the Suprema 
Corte de Justicia, declares that the contract of purchase and sale 
is perfect when the thing and its price are specified, and mutual 
consent is manifested. Once perfected, the parties remain 
legally bound to its performance, the vendor to deliver the 
thing sold, in the place or to the person designated, and the 
buyer to pay the price stipulated.’ 


Wuart Constitutes A COMMERCIAL SALE? 

Whether a transaction be civil or commercial will deter- 
mine whether a controversy arising therefrom is to be decided 
according to the rules of the civil or commercial code. In some 
cases, the effect might be fatal respecting the injured party. 
For example, in Cuba, actions relating to the possession of 
personalty are barred in six years under the Civil Code (Arts. 
1955, 1962), whereas the same type of action under the Code 
of Commerce against the security of an intermediary agent will 
be barred in six months from the date of receipt of the com- 
mercial securities or funds delivered to him for business pur- 
poses (Art. 946). Again, in sales of realty or personalty, the 
action arising from differences in quantity or quality is barred 
in six months under the Civil Code (Arts. 1469-1472, 1490), 
yet the same type of action under the Code of Commerce must 
be brought within four days if the merchandise is received 
packed (Art. 336), or within thirty days after receipt when 
founded upon hidden defects (Art. 342).° 

According to one Mexican decision, the contract of purchase 
and sale, as to its civil and commercial effects, should be ana- 
lyzed in accordance with the precepts of the Civil Code and 
Code of Commerce. In the first case, the contract is concluded 


* Lopez Hermanos, 16 Semanario Judicial, Quinta Epoca 653 (March 24, 
1925). 

5 Cf., art. 1568, Civil Code, Venezuela; redhibitory actions for defects, 
realty one year, personalty three months; Code of Commerce, actions for appar- 
ent defects, two days after receipt; for hidden defects, two days after discov- 
ery provided buyer not guilty of “lack of diligence”; when goods packed, 
eight days (art. 153). 
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when the contracting parties have placed themselves in accord 
respecting the thing and the price; in the second (or commer- 
cial), the sale is taken as concluded from the precise moment in 
which the merchandise leaves the power of the vendor to be 
delivered to the purchaser.* 

While this may serve to indicate a distinction between the 
two types of contract, it by no means determines what consti- 
tutes a civil or commercial contract of sale. The true test is 
whether the subject matter of the sale is intended for use or 
consumption by the purchaser, or whether it is intended for 
resale at a profit.’ . 

Spain offers one of the most logical and succinct definitions 
of what constitutes a mercantile contract of purchase and sale 
(compraventa mercantil ): 

The purchase and sale of movable things for the purpose of reselling 
them, either in the same form in which they were bought, or in another 
different form, with the intention of profiting in the resale, shall be 
mercantile.* 

According to the case law of the Supreme Court of Spain, 
the essence of this type of contract is the amimus or intention 
with which it was perfected. Hence, if it was the intention of 
the purchaser to profit by the resale of the subject matter, even 
though he may have applied to his own use part of the mov- 
able things acquired, it is none the less a mercantile contract of 
sale in its entirety. On the other hand, if the purchaser did 
not have such an intention, the resale of the remainder does 
not take away the character of an ordinary or common contract 


even though he may have obtained a profit.” 


® Fernando Dosal & Cia., 15 Semanario Judicial, Quinta Epoca 1145 
(November 8, 1924). 

* This appears to be the test even when the subject matter of the contract 
is real property if bought to resell for gain. See notes 9, 10, and 11, infra, 
Further, the writer finds no distinction between wholesale and retail sales in 
this connection. Merchants are defined simply as “those who, having legal 
capacity to exercise commerce, dedicate themselves to it habitually, (and) 
mercantile or industrial companies which shall be constituted in accord with 
this Code.” (Art. 1, Code of Commerce, Betancourt, 2d ed., Habana, 1917.) 
® Art. 325, Code of Commerce, Spain, 1885. 
® Sentencia, June 3, 1898, Supreme Court of Spain. Cuban code law 
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Without doubt the increasing importance of purchases of 
land for the purpose of reselling it in small lots or after the 
erection of buildings has influenced-contemporary Spanish law 
to depart from a rigid interpretation as to what may or may 
not constitute a mercantile contract of purchase and sale, leav- 
ing the courts at liberty to classify contracts as either civil or 
commercial, according to the circumstances.”° 

That the mercantile contract of purchase and sale is recog- 
nized in Mexico in respect of real property seems clear from 
the case law of the Supreme Court, although in order that the 
compraventa mercantil may exist as to real property (dienes 
réices) it is required that the contract be concluded for the 
purpose of commercial speculation. If this intention is not 
deducible “in a clear and precise manner” from the contract 
itself, it becomes necessary to adduce other proof to show the 
mercantile character of the instrument.” 

Inversely, it is important to know what does not constitute 
a commercial sale. As a general rule, noncommercial sales may 
be grouped into four classes: (1) Purchases of things intended 
for use or consumption, (2) sales by the owners of crops or the 
natural increase of cattle, or payment in kind under certain 
follows Spanish case law in practically the same text (art. 325, Code of Com- 
merce, Betancourt, 2d ed., Habana, 1917). 

10 See footnote to art. 325, Code of Commerce, Spain, 1885, p. 1773 
also, Mora, Vda. de Sosa, 26 Semanario Judicial, Quinta Epoca 155 (May 6, 
1929), Supreme Court of Mexico, dealing with the rights of the parties under 
a nonformalized contract of purchase and sale of real property. 

11 Gabriel Siller, 22 Semanario Judicial, Quinta Epoca 685 (March 24, 
1929). Author’s note: In relying upon case law (stare decisis) as developed 
by the Supreme Court of Mexico, it must be remembered that five concordant 
and consecutive decisions of the Supreme Court of Justice in chambers, con- 
curred in by at least four justices, or an equal number of judgments by the 
same court e# banc, which have been approved by at least eleven members, are 
required to constitute a legal precedent. (Art. 193, Ley de Amparo, Decem- 
ber 30, 1935). Due to obvious limitations of time and space, the writer has 
not attempted to cite every case in point, and although in several instances 
more than one decision on the same question has been found, he is not pre- 
pared to state that five decisions do or do not exist respecting every point 


raised. No research was made in Mexican case law prior to 1917, the date of 
the present Mexican Federal Constitution. 
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circumstances, (3) sales by artisans of their own products made 
in their own shops, and (4) the resale by any person not a 
merchant of the remainder of commodities which he has accu- 
mulated for his own consumption.” Argentina adds a fifth— 
the purchase of real property and its movable accessories,"* and 
in Venezuela the insurance of things not in commerce, as well 
as life insurance, is an act of commerce with respect to the 
insurer only.”* 


WHEN Does TIT.e Pass? 


This question is answered by the long article describing the 
sale in Brazilian commercial law—as soon as there is a com- 
plete meeting of the minds—but it does not say precisely, in 
so many words, that title has actually passed.** The civil codes 
of Italy and Venezuela, however, leave no doubt as to the 
transfer of ownership: 


The sale is perfect between the parties, and the buyer acquires the 
title with respect to the seller as soon as they are agreed upon the thing 
and the price, even though delivery of the thing has not been made, 


nor the price paid.**® 


While a similar rule is inferable from Article 2249 of the 
Mexican Civil Code, again it is not actually stated. However, 
the article seems in harmony with the doctrine in the Lopez 


12 Art. 326, Code of Commerce, Spain, 1885; Venezuela, art. 5, Code of 
Commerce, 1919. 

8 Art. 452, Code of- Commerce, Argentina, Lajouane, Buenos Aires, 
1932. 

14 Art. 6, Code of Commerce, Venezuela, 1919; see also, arts. 3, 4, 5 
and 7 as to what does not constitute a mercantile contract of purchase and sale. 
However, if the act is commercial for one of the parties, all contracting parties 
are subject to commercial law (Argentina, art. 7; Venezuela, art. 2). Argen- 
tine courts have held that if the plaintiff merchant exercises an act of com- 
merce he should appear before a commercial court even though the defendant 
might buy for his own consumption (Cam. Civ., t. 50, p. 179, Malagarriga, 
Codigo de Comercio Comentado, 3d ed., Buenos Aires, 1927, vol. 1, sec. 19, 
p- 29). 

1° See note 3, supra; cf., sec. 8398, Ohio G.C., likewise subject to crit- 
icism for indefiniteness. 

16 Art. 1448, Civil Code, Franchi, Milan, 1936; art. 1514, Civil Code, 
Venezuela, 1922. 
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Hermanos case" to the effect that the contract of purchase and 
sale is perfect when the thing sold and its price are specified, 
and mutual consent is manifested. 


SALES BY SAMPLES 


If the sale has been made by samples or on the basis of a 
certain quality generally recognized in commerce, the buyer 
may not refuse to accept the things contracted for if they are 
in accord with the sample or the quality specified in the con- 
tract. In case the buyer refuses to accept them, experts will be 
appointed by both parties to decide whether the goods should 
or should not be accepted. If the experts declare in the affirm- 
ative, the sale is considered consummated; if to the contrary, 
the contract is rescinded without prejudice to the claims of the 
buyer for damages.** 

However, in purchases of goods not in sight, and which 
cannot be classified by a determined quality generally recog- 
nized in commerce, it is understood, as a matter of law, that 
the buyer reserves the right to examine them and to rescind 
freely the contract if the goods are not satisfactory. The buyer 
also has the right of rescission if, by express provisions, he has 
reserved the right to try or test the merchandise (Art. 328).”° 


DELIVERY 


If the seller fails to deliver the things sold within the time 
specified, the buyer may demand performance or rescission of 
the contract with full indemnity in either case for the damages 
caused by the delay (Art. 329). In contracts which stipulate a 


17See note 4, supra. Note: The Lopez decision refers to a mercantile 
contract of sale. 

18 Art. 327, Code of Commerce, Betancourt, 2d ed., Habana, 1917; 
Mexico, 373; Spain, 327; Chile, 435; Argentina, 456. Hereafter, references 
to the Cuban Code of Commerce will be given in parentheses in the text, while 
references to comparative legislation will be given in the footnotes. The num- 
ber following the name of the country indicates the corresponding article of 
its code of commerce. 

19 Mexico, 374; Spain, 328; Chile, 130, 131; Argentina, 455; Italy, 61. 
Cf., sec. 8396, Ohio G.C., sale by sample. 
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fixed quantity for delivery within a fixed period of time, the 
buyer is not obliged to accept a part, even under the promise 
of delivery of the rest. But if he accepts partial delivery, the 
sale is consummated with respect to the things received, saving 
the right of the buyer to order the performance of the contract 
as to the remainder, or its rescission in accordance with the pre- 
ceding article (Art. 330).”” 


Loss on DETERIORATION 


The loss or deterioration of the subject matter of the con- 
tract before its delivery by an unforeseen accident or without 
negligence on the part of the seller, enables the buyer to 
rescind the contract, except where the seller has become a 
depositary (bailee) of the merchandise in accordance with 
article 339, infra, in which case the liability of the seller is lim- 
ited to that arising from the contract of deposit (Art. 331). 
The latter is similar to our bailment. When the buyer, without 
just cause, refuses to accept the things purchased, the seller 
may demand performance or rescission of the contract, deposit- 
ing the subject matter judiciaily in the first case. The judicial 
deposit may also be utilized by the seller whenever the buyer 
delays taking charge of the merchandise. In such cases, the 
expenses originating from the deposit will run for the account 
of the party at fault (Art. 332).” 


Risk OF THE BUYER 


Under Cuban law, the damages and shrinkage of the sub- 
ject matter after the contract has been perfected and the seller 
has the goods at the disposal of the buyer, in the place and at 


2° Mexico, 375; Spain, 330; Chile, 157; Argentina, 468; cf., secs. 8424, 
8425 Ohio G.C. See also, Lopez Hermanos, 16 Semanario Judicial, Quinta 
Epoca 653 (March 24, 1925): In order that the virtual delivery of the thing 
sold be taken as complete, it is necessary that the buyer acknowledge that the 
merchandise remains at his disposal. 

21 Mexico, 377; Spain, 331, 333, 334; Chile, 142; Italy, 66, 68. The 
judicial deposit in civil law is equivalent to the common law procedure of 
placing the thing litigated in the custody of the court. 
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the time agreed upon, run for the account of the buyer except 
in cases of fraud or negligence (Art. 333).” 


RIsK OF THE SELLER 


On the other hand, the damages and shrinkage which the 
merchandise may suffer, even by a fortuitous happening (caso 
fortuito), run for the account of the seller (1) if the sale has 
been made according to number, weight or measure, or where 
the thing sold is not certain and determined by marks or signs 
which identify it; (2) if, by express agreement or commercial 
usage, taking into consideration the nature of the thing sold, 
the buyer has the right to inspect or examine it beforehand; 
or (3) if the contract contains the provision that delivery will 
not be made until the thing sold acquires the conditions stipu- 
lated (Art. 334). In any case, if the things sold perish or 
deteriorate while they are under the control of the seller, the 
latter must return to the buyer the part of the price already 
received (Art. 335).” 


EXPENSES OF DELIVERY 


If a fixed period for the delivery of the things sold has not 
been stipulated, the seller must have them at the disposal of 
the buyer within 24 hours after the conclusion of the contract 
(Art. 337). The expenses of delivery in commercial sales run 
for the account of the seller until the goods are placed, weighed 
or measured, at the disposal of the buyer, unless an express 
agreement to the contrary exists. However, the expenses of 


22 Mexico, 378; Chile, 143, 149, 150; Argentina, 463, 465. See also, 
Lopez Hermanos, note 4: The losses, damages and shrinkage which the mer- 
chandise sold may suffer will be for the account of the buyer if the thing has 
been delivered, and for the account of the seller if delivery has not been made. 

28 Mexico, 377; Spain, 331, 333, 334; Chile, 142, 143; Italy, 61, 66. 
The rule regarding things which have perished or deteriorated appears to be 
general; the Argentine Code declares that when the lack of the delivery of the 
effects sold is due to the fact that they have perished or have deteriorated by 
unforeseen accidents, without blame of the seller, all responsibility ceases on 
the part of the latter, and the contract remains rescinded in law, the price 
being returned to the buyer (art. 467, Com.). 
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their receipt or extraction outside of the place of delivery run 
for the account of the buyer (Art. 338). 


PAYMENT—DEPpos!IT—VENDOR’s LIEN 


As soon as the subject matter of the contract has been 
placed at the disposal of the buyer, and the latter has expressed 
his satisfaction or the merchandise has been deposited judicially 
in the case provided for in Article 332, supra, the obligation 
arises on the part of the buyer to pay the price against account 
rendered (al contado) or according to the time agreed upon 
with the seller.* The latter may thus be converted into a 
depositary of the things sold, and is liable for their custody 
and conservation in accordance with the laws governing deposits 
(Art. 339).°° During the time the goods are in the possession 
of the seller, even though in the nature of a deposit, he has a 
preference or seller’s lien for the payment of the price against 
any other creditor, with interest for the delay (Art. 340.)*”” In 
any event, delay in payment of the price places the buyer under 
the obligation of paying legal interest on the amount owed the 
seller (Art. 341). 


DeFects — STATUTE OF LIMITATIONS 


The buyer who, at the time of receiving the thing sold, ex- 
amines it to his satisfaction, has no right of action for recovery 
against the seller for a defect of quantity or quality. However, 
the buyer has his right of action against the seller for a defect 
in the quantity or quality of merchandise received in bales or 
packed, provided he bring his action within four days after 


24 Mexico, 379, 382; Spain, 332, 337, 338; Chile, 144, et seg.; Argen- 
tina, 460, 461; Italy, 68; cf., sec. 8423, Ohio G.C. 

25 Cf., sec. 8422, Ohio G.C. 

26 Argentina, 464, 465. 

27 Mexico, 386; Spain, 340; Chile, 151; Argentina, 466. 

28 Mexico, 380; Spain, 341; Chile, 144, et seg. Delay constitutes an 
obligation to pay interest upon the amount owing at the legal rate. See Arm- 
strong Packing Co., 23 Semanario Judicial, Quinta Epoca 933 (August 20, 
1928). 
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date of receipt, and provided further, that the damage (averia) 
does not arise from a fortuitous happening (caso fortuito), an 
inherent defect (vicio propio de la cosa), or fraud. In such 
cases, the buyer may elect as to rescission or specific perform- 
ance, holding the seller liable for the damages caused by the 
defects or shortages. Nevertheless, the seller may avoid such 
a claim by insisting that the inspection for quantity and quality 
be made by the buyer in the act of delivery (Art. 336).” 

Inherent Defects: The buyer who fails to file his claim for 
inherent or hidden defects (vicios internos) within thirty days 
after delivery loses all right of action to recover against the 
seller for this cause (Art. 342). However, the party who has 
proceeded with malice or fraud must respond for the damages 
thus caused, without prejudice to the corresponding criminal 
proceedings (Art. 344), and in every commercial sale, the 
seller is bound to respond to the buyer for his warranty of title, 
peaceful possession, and against hidden or inherent defects 
(Art. 345).°° 

PRICE 


In Chile, there is no sale if the parties fail to agree on the 
price or the manner of determining it; but if the thing sold 
should be delivered, it is presumed that the parties have agreed 
upon the current price which the thing had as of the date and 


2° Mexico, 383; Spain, 336, 342; Chile, 158, 159; Argentina, 473; 
Italy, 70; cf., Manton v. Perry, 9 Ohio C.C. (N.S.) 326, 328 (1908): Un- 
der an implied warranty of fitness, it is the duty of the buyer of goods to 
notify the seller of any defective condition immediately upon discovery. If 
the buyer, after full opportunity for inspection, retains goods and resells 
them, he has waived any claim he might have had for damages. See also, secs. 
8427, 8428, 8429, Ohio G.C. 

8° Ibid. See also, Mexico, 384; Spain, 345; Chile, 154. In Ohio, the 
purchaser has an option, in case of a breach of warranty, of terminating the 
contract, and returning or tendering back all goods at the place where he had 
received them from the seller, or he may retain the goods and sue for damages 
for the breach of the warranty. Strouse v. Schenck, 6 Ohio L. Abs. 443 
(1928). But where goods delivered under a contract of sale are retained and 
used after inspection or after a reasonable opportunity for inspection, any 
defect in them is thereby waived. Bigalow Fruit Co. v. Huxley, 23 Ohio 
C.C. (N.S.) 479, 481 (1912). See Sec. 8449, Ohio G.C. 
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place of the contract. Where there is a diversity of prices at the 
same time and place, the buyer will pay the average price (pre- 
cio medio). This rule is applicable also in case the parties refer 
to the price the thing may have at a time and place different 
from the time and place of the contract.** Moreover, if the 
third party to whom the fixing of the price has been entrusted 
fails to do so, whatever the reason may be, and the subject mat- 
ter has been delivered, the contract will be carried out by the 
one who had the thing the day the contract was concluded, and 
in case of a variation in prices, then at the average price.” 

However, those sums which are paid in commercial sales as 
earnest money (seal) are always deemed a payment on account 
of the price and as proof of ratification of the contract unless a 
contrary stipulation appears (Art. 343).”° 


LEsI6n 


In conformity with the thesis of the civil law contract of 
purchase and sale, commercial sales will not be subject to rescis- 
sion because of lesion (Art. 344.)** The latter has a meaning 
peculiarly its own, other than that usually ascribed to it in the 
ordinary dictionary. It is believed that the nearest approach to 
a correct translation into English would be “partial failure of 
consideration.” Lesién is defined by Escriche as “the damage 
or prejudice which is caused in contracts for a valuable consid- 


eration, and especially in purchases and sales, by not making 


them in their just price:”*’ There were two degrees of lesion 


81 Art. 139, Code of Commerce, Chile, 1865, official ed., 1937; cf., 
art. 142, Code of Commerce, Venezuela, 1919; also sec. 8389, Ohio G.C. 
82 Art. 140, Chile; cf., art. 142, Venezuela, sec. 8390, Ohio G.C., price 
fixed by third person. The Chilean rule in the last sentence of this paragraph 
appears confusing. The writer interprets it to signify that “the one who had 
the thing the day the contract was concluded,” if the vendor, must deliver at 
the average price; if already delivered to the vendee, the latter must pay the 
average price. 
38 Mexico, 381; Spain, 343; Chile, 107-109; Argentina, 475. 
34 Art. 385, Codigo de Comercio Reformado, Andrade, Mexico, 1936. 
35 Escriche, Diccionario de Legislacién y Jurisprudencia, Paris and Mex- 
ico, 1920, p. 1160. Cf., Cuba, 344; Mexico, 385; Spain, 344; Chile, 126, 
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under early Spanish law, lesién enorme and lesién enormisima. 
The former is the degree of damage suffered by “having been 
deceived in something less than the half of the just price”; the 
latter, “in much more than the half of the just price.” 

Lesion enorme was sufficient cause for rescission of the con- 
tract.’ In any event, /esién appears to operate in two ways— 
when the seller sells at a price greater than the fair value of the 
thing, or when the buyer buys at price less than the fair value, 
provided deception be present.** 

Thus, /esién arises where a thing which “justly was worth 
ten, had been sold for more than fifteen, or bought for less than 
five.”*’ Upon proof of the Jesién and the deceit (engafio), the 
injured party may claim the return of the “excess of the just 
price which the thing had at the time of the sale, or that there 
be given back what is lacking up to this, or that the contract be 
rescinded and annulled, each one taking what he gave to the 
other.”*° 


8° Escriche, op. cit., p. 1160. 

87 [bid. Whether the doctrine of /esién would operate to sustain rescission 
under modern commercial law would necessarily be determined by the juris- 
prudence of the respective forum. In contemporary practice, the proper rem- 
edy, as a general rule, is an action for damages against the party guilty of 
“malice or fraud,” without prejudice to criminal proceedings (Cuba, 344; 
Mexico, 385; Spain, 344). 

38 Art. 1074, Civil Code, Spain, 1889, provides that partitions of an 
inheritance may be rescinded for cause of /esiém in more than the fourth part, 
taking into consideration the value of the things when adjudicated. Art. 1079 
denies rescission of the partition on the ground of Jesidm because of the mere 
omission of some of the objects of the inheritance, holding that the inheritance 
should be completed by adding to it the things omitted. The Supreme Court 
of Spain has ruled that the omission, in partitions, even though it caused /esién 
in more than the fourth part, does not give rise to rescission in the absence of 
the requirement that such property be adjudicated. See Sentencia, February 
28, 1930, as reported by Fernandez, Diccionario de Jurisprudencia, Madrid, 
1930, vol. 3, p. 7. 

8° This example was taken from Escriche, of. cit., p. 1160. 

4° [bid. t will be noted that the example abides by the more-or-less-than- 
half variation, and seems analogous to the equitable precept against unjust 
enrichment. 


' 
‘ 
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BREACH OF WARRANTY 


The alleged breach of an implied warranty as to fitness in 
a mercantile contract of sale was recently brought to the writer’s 
attention. We can select Mexico as the country for our ex- 
ample, its case and statute law being identical with that of the 
jurisdiction in which the claim arose. 

We will assume that an American manufacturer has in 
Mexico a mere sales representative without power to bind the 
company, all of whose orders are subject to approval and 
acceptance in the United States. As the result of his efforts the 
company receives an order by mail amounting to $22,000, and 
accepts it at its home office in the United States. Under the 
terms of the contract payment is to be made upon delivery of 
the goods at a place of embarkation in the United States. The 
material was selected from line drawings in a catalogue, and 
the contract was fully performed by both parties as of June 1, 
1939. Shortly after receipt of the material in Mexico, large 
parts of it were resold to customers of the vendee.™ 

In September, after the material has been in use some three 
months, the Mexican importer declares it is defective as to fit- 
ness in comparison with other brands of similar products selling 
throughout the industry at approximately the same price, and 
threatens to sue the American manufacturer before Mexican 
courts to recover a part of the price sufficient to compensate for 
the alleged defect in quality. The product in question does not 
come packed or in bales and may be readily inspected. The 
plaintiff also contends that the defendant is “doing business” 
in Mexico in the legal significance of the term, and is, therefore, 
subject to the Mexican income tax law. 

Serious doubt is entertained as to the means by which it 
would be possible for Mexican courts to exercise jurisdiction 
over the instant mercantile contract of purchase and sale. In 


order to decide this question it will be necessary to consider 


*1 Cf., Manton v. Perry, note 29, supra. 
*2 The terms “plaintiff” and “defendant” are used arbitrarily to distin- 
guish the parties; the suit has not yet been filed. 
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(1) whether the action be civil or commercial, (2) real or per- 
sonal, and (3) the competency or jurisdiction of the courts.“ 
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Commercial Nature of the Action 

Under the definition of the Mexican Code of Commerce, 
commercial actions are those which have for their purpose to 
ventilate and decide controversies derived from acts of com- 
merce.” It is submitted without further discussion that the 
present controversy arises from a commercial transaction,” 
hence is a commercial action within the purview of the Code of 
Commerce, at least as to the defendant company.” 


Personal Nature of the Action 

By means of acciones reales one claims inheritances, real 
rights, or the declaration of release from real encumbrances. 
They are exercised against the person who has the thing in his 
power.*’. The accién personal is one which the plaintiff brings 
in order to demand the performance of a personal obligation, 
or to claim from another person that the latter give, do, or 
cease doing all that to which he was obligated.** From these 
definitions it would appear that the personal action is the type 
which would be brought by the present plaintiff.“ 


** In the United States, it has been held as recently as February 14, 1939, 
that service of summons and complaint upon a foreign corporation by deliver- 
ing a copy thereof to an officer of the corporation is not effective unless the 
corporation is doing business within the state. Pioneer Utilities Corporation v. 
Scott-Newman Inc., 26 F. Supp. 616. 

4 Art. 1049, Codigo de Comercio Reformado, Andrade, Mexico, 1936. 

# Arts. 4, 75, 76, Codigo de Comercio Reformado, Andrade, Mexico, 
1936. 

46 Art. 1050, Codigo de Comercio Reformado, Andrade, Mexico, 1936. 
Art. 3, Codigo de Procedimientos Civiles, Santamaria, Mexico, 1934. 
Enjuiciamiento Civil, Manresa y Navarro, 5th ed., Madrid, 1928, p. 
246; cf., art. 25, Codigo de P. C., Santamaria, Mexico, 1934. 

4° The claim for damages and prejudices always signifies the exercise of 
the personal action. Sewtencia, January 7, 1931, Supreme Court of Spain. 
Cf., Genin v. Grier, 10 Ohio 210 (1840): In Ohio, personal actions may be 
prosecuted in any county where process can be served on the defendant. See 
discussion at pp. 212, 213, and first half of 214. Mr. Justice Hitchcock has 
(apparently without intention) drawn many of the distinctions existing be- 
tween the real and the personal action in civil law. See also, St. John v. Par- 


sons, 54 Ohio App. 420 (1936), in like vein, 


47 


48 








CONTRACT OF SALE 15 
Service of Summons and Jurisdiction 

Having found authority upon which to base the conclusion 
that the action contemplated is commercial in nature, it is essen- 
tial to investigate the competency of Mexican commercial 
courts. In the first place, the initial service of summons in 
Mexican commercial actions must be personal, although notice 
of subsequent hearings in the same action may be served by 


publication.” Furthermore, a judgment which is rendered 


without service of summons having been made upon the de- 
fendant with all legal formalities amounts to a violation of con- 
stitutional guaranties." Consequently, it is difficult to conceive 
of a valid service upon an unempowered nonlegal agent, such 
as the sales representative described. 

Under the previsions of Chapter VII (De las Competen- 
cias) of Book V (De los Juicios Mercantiles),** whatever may 
be the action, the court of the place which the debtor has desig- 
nated as the place of suit for payment, or the court of the place 
designated in the contract for the performance of the obliga- 
tion, will be preferred over any other court.” If neither desig- 
nation has been made, the court of the domicile of the debtor 
will be competent, whatever may be the action brought. 

° Aristi de Argumedo, Maria de los Angeles, 20 Semanario Judicial, 
Quinta Epoca 430 (February 21, 1927). For exceptions to the general rule, 
and for service of summons abroad, see art. 1068, et seg., Codigo de Comercio 
Reformado, Andrade, Mexico, 1936. However, such exceptions apparently 
presuppose a jurisdiction iw rem, by stipulation of the parties, or where per- 
formance of the contract or the formal “place” of the contract is in Mexico 
(see art. 1107). 

°t Moreno Terrazas Abel y coag., 16 Semanario Judicial, Quinta Epoca 
515 (March 10, 1925), par. 2, art. 14, Constitution, Mexico. 

®2 Codigo de Comercio Reformado, Andrade, Mexico, 1936. 

°8 [bid., art. 1104. The competent court to take jurisdiction of the pro- 
ceedings is that of the place of performance of the obligation. Sentencia, 
April 8, 1931, Supreme Court of Spain. 

54 Art. 1105, C. de C., Andrade. When considering mercantile actions, 
jurisdiction should be decided in accordance with the provisions of the Code 
of Commerce, and the latter provides that when the place in which the debtor 
is to be sued for payment has not been designated, nor the place in which to 
perform the obligation, jurisdiction belongs to the court of the domicile of 
the debtor, whatever may be the action brought. Rivera, Carmen, 21 Semana- 
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In the instant case, no designation of a place of suit for 
payment could have been made, as payment was effected in the 
United States either in advance of or at the moment of delivery 
in the United States, the place of performance would be shown 
by the contract itself or the mutual correspondence which evi- 
dences it,” and in the absence of both designations, we would 
still have the domicile of the defendant as the jurisdiction 
within which to bring the action.” 


SPANISH CasE Law 


Much of the comparative legislation cited in the Mexican 
Code of Commerce as footnotes to its articles is selected from 
the Spanish code, thus it may be inferred that Spanish case law 
would be persuasive in Mexico, although not necessarily bind- 
ing upon Mexican courts. With this thought in mind, we cite 
the case of D. J. P. v. D. E. R., decided by the Supreme Court 
of Spain, August 5, 1930.” 

This was an action based upon the contract of compraventa 
mercantil and was brought to recover the purchase price of 
merchandise shipped “for the account and at the risk of the 
purchaser.” Plaintiff filed his action before the court of La 
Bafieza, whereas defendant was a resident of Tuy. The defend- 
ant filed a plea to the jurisdiction (competencia por inhibitoria), 
alleging that in the absence of a written contract, as well as the 
rio Judicial, Quinta Epoca 686 (September 5, 1927). When competency 
refers to the jurisdiction of a mercantile action, the provisions which are to be 
taken into account to decide it are those of the Code of Commerce. Amdressen, 
Luis, 23 Semanario Judicial, Quinta Epoca 370 (June 18, 1928). 

55 In accordance with the Mexican Code of Commerce, the court of the 
place designated in the contract for the performance of the obligation will be 
preferred over any other. Rafael Vega, 27 Semanario Judicial, Quinta Epoca 
335 (September 13, 1929). 

°° Cf., Blair v. Newbegin, 65 Ohio St. 425, 439, 62 N.E. 1040 (1902): 
An obligation resting upon contract may be enforced in any jurisdiction where 
service may be had on the party. 

57 Reported by Fernandez, Diccionario de Jurisprudencia, Madrid, Aug- 
ust, 1930, p. 14. In reporting decisions of the Supreme Court of Spain, it is 
not unusual for the Spanish reporter to refer to the parties by their initials 
only. 
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fact that the draft had been sent to Tuy, the action should have 
been filed against the defendant in Tuy, the court of his domi- 
cile. The merchandise was “invoiced in the station of La 
Bajieza.” 


Held: That upon the conclusion of a contract of purchase 
and sale whereby the merchandise traveled at the risk and for 
the account of the purchaser, and where payment was to be 
made in La Bafieza (the domicile of the plaintiff-vendor), it is 
manifest that the court of La Bafieza is competent because the 
latter is the place in which the obligation was to be performed.” 

Furthermore, where delivery is made in the domicile of 
the vendor, the court of the latter place takes jurisdiction of a 
suit for payment of the price. The issue of a draft to collect 
the price has no greater effect than the giving of facilities to the 
debtor for the purpose of making good his debit. The fact that 
the sale was made by a traveling representative is not a circum- 
stance which may set aside the rule of competence.” 


Locus SoLUTIONIS 


According to the facts upon which the present claim is 
based, the obligation was performed wholly within the United 
States and nowhere in Mexico. The vendor accepted the order 
in the United States, manufactured the merchandise in the 
United States, received payment in the United States, shipped 
the merchandise to a point of embarkation in the United States, 
and there the merchandise was taken over by an agent of the 
plaintiff. From that point on, the merchandise traveled 
through Mexico “at the risk and for the account of” the buyer 
as his own merchandise, title already having passed, presum- 
ably at the time of payment.” 

°8 Cf., art. 156, sec. Il, Codigo de Procedimientos Civiies, Santamaria, 
Mexico, 1934. 

59 Sentencia, March 3, 1932, Supreme Court of Spain. 

6° Cf., Hall v. Cordell, 142 U.S. 116, 120 (1891): The law of the 


place of performance must determine the rights of the parties unless otherwise 
stipulated. 
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As we have seen, the type of action involved is the personal 
action. Again relying upon Spanish law as persuasive in Mex- 
ico, reference is made to the accidn personal as described by 
Manresa y Navarro. This class of action may be brought (1) 
before the court of the place where the obligation is to be per- 
formed, (2) before the court of the domicile of the defendant, 
or (3) before the court of the place of the contract. If the par- 
ties, upon entering into the contract, stipulate the place where 
the obligation is to be performed, they have tacitly agreed that 
all of its incidences may likewise have effect in the same place, 
among them being the suit which may arise as to performance. 
It follows that the court of the latter place is competent to take 
jurisdiction and that it is competent with preference over any 
other.” 

The designation of the place in which the obligation is to 
be performed is equivalent in civil law to a submission of the 
parties to the court of that place. When nothing has been stip- 
ulated in that regard, the plaintiff may elect between the court 
of the domicile of the defendant and the court of the place of 
the contract. But in the last named instance, the court is com- 
petent only when the defendant is found in such place, even 
though accidentally, to the end that he may be and is there 
served with process. Without this circumstance, the court of 
the place of the contract may not take jurisdiction of the suit, 
and the plaintiff must have recourse to the court of the domicile 
of the defendant.” 

The foregoing theory of venue based on performance is 
strong, and goes beyond ours. It actually lays the venue of the 
action at the place of performance in preference to any other 

61 Manresa y Navarro, of. cit., p. 248. Cf., Banco de Londres y Mexico, 
13 Semanario Judicial, Quinta Epoca 735 (October 13, 1923): The Code 
of Commerce provides that whatever the nature of the proceedings may be, 
the court of the place designated in the contract for the performance of the 
obligation will be preferred over any other court. Also, Pan-American Securi- 
ties Corporation v. Fried. Krupp Aktiengesellschaft, 6 N.Y.S. (2d) 993, 1000 
(1938): All matters connected with the performance of a contract are regu- 


lated by the law of the place where the contract by its terms is to be performed. 
62 Manresa y Navarro, op. cit., p. 249. 
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forum, irrespective of the domicile of the defendant, whereas 
our procedure permits an obligation resting upon contract to be 
enforced in any jurisdiction where service may be had on the 
party,” although we presume to apply the law of the place of 
performance.” The civil law method is the simpler of the two. 
Where the place of performance is stipulated, either party 
knows where he may bring his action; he does not have to pur- 
sue a defendant, who, under the theory just described, submits 
himself to the jurisdiction of the place of performance when he 
signs the contract. 
Locus ConTRAcTus 

The study of this field of the law of contracts embraces two 
questions: Where was the contract perfected and when was the 
contract perfected? That a forensic controversy regarding both 
time and place has existed for many years is obvious from the 
wealth of material available. In civil law, the question of time 
and place of perfection of a mercantile contract rests upon four 
theories,” among them the theories of cognicion and expedicion. 
The former insists that the contract is not completed until the 
acceptance of the offeree is brought to the knowledge of the 
offeror; the second maintains that the contract is completed as 
soon as the acceptance is despatched. 

By the great weight of English and American authorities, 

°8 Blair v. Newbegin, note 56, supra. 

°4 Monahan v. N. Y. Life Ins. Co., 26 F. Supp. 859, 861 (1939): The 
contracts were made in the state of Arkansas, to be performed in the state of 
New York, and the suits were instituted in the state of Oklahoma, this court 
having jurisdiction of the parties. But the /ex fori determines how and when 
the law of the place of performance is to be applied (see p. 862). 

65 The four theories may be outlined in the following form: I1—/nforma- 
ciém or cognicién—the acceptance must be brought to the knowledge of the 
offeror. 11—Manifestacién—(a) theory of declaration—the contract is per- 
fect at the moment in which the acceptance is exteriorized in any form; 
(b) theory of expedicién—requires, apart from the manifestation of the accept- 
ance, that the latter has been directed to the offeror even when it does not 
require that it has arrived in his hands; (c) theory of recepcién—according 
to this, it is required that the material document containing the acceptance has 


arrived in the hands of the offeror. See Gay de Montella, Tratado de la 
Legislaci6n Comercial Espafiola, Barcelona, 1930, vol. 1, pp. 204, 205. 
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acceptance, if made by mail or telegraph, is operative from the 
moment its transmission begins,”” and a contract made by cor- 
respondence is made at the place where the letter of acceptance 
is posted.*” Stated in slightly different terminology, the place 
at which a contract is made is the place at which the offer is 
accepted.** 

That a conflict between the two civil law theories mentioned 
above has existed even as to the respective codes of the same 
country is evident from a study of Spanish and Mexican civil 
and commercial law. The Spanish Civil Code of 1889 follows 
the theory of cognicién; the acceptance made by letter does not 
bind the person making the offer until it is brought to his 
knowledge. In such cases, the contract is presumed to have 
been perfected in the place in which the offer was made.” On 
the other hand, the Code of Commerce of 1885 of the same 
country declares that mercantile contracts celebrated by cor- 
respondence are perfect “as soon as it may be answered accept- 
ing the proposal” (desde que se conteste aceptando la propu- 
esta),"° thus following the theory of expedicién.” 

The same conflict obtains in the Mexican codes. Like the 
Spanish Civil Code of 1889, the Mexican Civil Code of 1928 
provides that the contract is formed at the moment in which the 
proponent receives the acceptance,’* whereas the Mexican Code 

66 Page, The Law of Contracts, 2d ed., 1920, vol. 1, sec. 199, p. 296; 
sec. 215, p. 317. In Ohio, an assignment was complete and effectual to pass 
title to the assignee from the time the deed was placed in the post office as 
against subsequent attaching creditors. Johnson v. Sharp, 31 Ohio St. 611 
(1877). ; ee, 

67 Page, op. cit., sec. 214, p. 317. Under New York law a contract is 
made at the time and place where the final act necessary for its formation is 
done. Cray v. Hegarty, 27 F. Supp. 93, 96 (1939). 

®8 Page, op. cit., sec. 214, p. 317. It is well settled that a contract is made 
at the place where the letter of acceptance is mailed, such being the place 
where the last act necessary to the formation of the contract is performed. 
C. H. Parker Co. v. Exeter Refining Co., 79 Pac. (2d) (Cal.) 1114, 1115 
(1938). SE 

6° Art. 1262, Spanish Civil Code, 1889. 

7° Art. 54, Spanish Code of Commerce, 1885. 

71 As discussed by Gay de Montell, of. cit., p. 204, et seq. 

72 Art. 1807, Mexican Civil Code, 1928. 
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of Commerce holds to the theory of expedicion appearing in the 
Spanish Code of Commerce of 1885, and employs identically 
the same text—desde que se conteste aceptando la propuesta.” 
This raises a question of law, that is, whether civil or commer- 
cial law is applicable. 

Many commercial codes provide that in those cases which 
are not governed by the rules of commercial law, the provisions 
of the civil code will be applied."* This, however, is not true of 
the Mexican Code of Commerce, which expressly declares that, 
“in the absence of provisions of this Code, those of the common 
law shall be applicable to acts of commerce.””” Therefore, we 
find ourselves restricted to the Code of Commerce and the com- 
mon law for an interpretation of the commercial legislation of 
Mexico.” 

The same rule, slightly enlarged, obtains in the Spanish 
Code of Commerce of 1885."" In contemplation of these rules, 
the conclusion follows that the provisions of the Mexican Code 
of Commerce will prevail in the instant case of a mercantile 
contract of purchase and sale, there being no “absence of pro- 
visions” which would necessitate turning to the Civil Code or 
the common law for a guiding rule. Consequently, the theory 
of expedicion will be the basis for determining the time and 
the place of the contract. 

73 Art. 80, Codigo de Comercio Reformado, Andrade, Mexico, 1936. 

74 Art. 1, Titulo Preliminar, and art. 207, Argentine Code of Commerce, 
1932 edition; art. 8, Venezuelan Code of Commerce, 1919. 

75 Art. 2, Codigo etc., Andrade, Mexico, 1936. 

76 As exceptions to the general rule, the provisions of the civil law, with 
the modifications and restrictions of the Code of Commerce, will be applicable 
to acts of commerce respecting capacity of the parties, and the exceptions and 
causes which rescind or invalidate contracts. See art. 81, Codigo de Comercio 
Reformado, Andrade, Mexico, 1936. In order that the common law be 
applied to mercantile transactions it is necessary that a provision for the case 
be lacking in the Code of Commerce, that is to say, when dealing with a mer- 
cantile matter it leaves it without a complement. In general terms, the civil 
laws is applicable to acts of commerce when the matter, by its nature, does not 
fit into the terms of commercial law. Compania Minera de Naica, 8 Sema- 
nario Judicial, Quinta Epoca 50, 53 (January 6, 1921). 

77 Art 2, Spanish Code of Commerce, 1885. See also, the comments by 


Lorenzo Benito in his Manual de Derecho Mercantil, 3d ed., Madrid, 1924, 
vol. 2, secs. 1188, 1189, pp. 242, 243; sec. 1197, p. 247. 
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Thus, in Mexican commercial law a mercantile contract 1s 
per fect as soon as the offer is accepted (answered) by the 
offeree, and the perfection of the contract is not delayed until 
the answer reaches the offeror, but takes place as soon as the 
answer is despatched by letter or telegram. The time at 
which the contractual obligation is born is the date of despatch 
of the acceptance by the offeree, and not the date of its receipt 
by the offeror. If a Mexican buyer writes to an American 
manufacturer, extending an offer to purchase, the contract is 
perfect as soon as the American manufacturer posts his letter 
of acceptance, and the “place” of such a mercantile contract 
would be within the United States.“ 


MEXICAN STATUTE OF LIMITATIONS 


A legal principle of importance in the present case remains 
to be discussed briefly—the time limit within which claims for 
apparent or hidden defects may be made. Article 383 of the 
Mexican Code of Commerce provides that 


The purchaser who, within five days from receipt of the merchan- 
dise fails to present his claim to the vendor in writing for deficiencies of 
quality or quantity, or who, within thirty days from date of receipt, fails 
to claim for hidden defects (vicios internos), loses his right of action 
and his right to recover against the vendor for such causes. 


This is interpreted and sustained by the Supreme Court of 
Mexico in the Rawlings case: 
When no claim has been filed within due time for deficiencies of 


78 Art. 80, Codigo de Comercio Reformado, Andrade, Mexico, 1936. A 
telegram will produce a binding effect between the parties only when this 
means has been admitted previously in writing, and provided that the tele- 
grams contain the conventional signs previously agreed upon by the parties. 

788 The following decisions of the Supreme Court of Mexico would seem 
to substantiate these conclusions: Ramriez v. Elorduy, 20 Semanario Judicial, 
Quinta Epoca 365, 368 (February 12, 1927); Juan Garcia Ruiz v. Jose 
Maria Zubirén, 14 Semanario Judicial, Quinta Epoca 1481, 1493, 1494 
(May 12, 1924); Mier v. Roman, 19 Semanario Judicial, Quinta Epoca 68, 
71 (July 13, 1926); Sociedad Francisco Berisdin, 18 Semanario Judicial, 
Quinta Epoca 489, 490, 493 (March 6, 1926). 
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quality or quantity, the presumption exists in favor of the vendor that 
the order was filled correctly.” 

The Gomez decision is possibly more inclusive in its rul- 
ings. In addition to giving the substantial requirements of the 
contract of compraventa, it lays down the following principles 
relative to a sale by samples or standard qualities: 


The purchase and sale which is made according to samples and 
qualities of merchandise, determined and known in commerce, will be 
held perfect by the mere consent of the parties, and the buyer who does 
not claim in due time for deficiencies of quality or quantity of the mer- 
chandise or the hidden defects of the same, will lose all action and right 
to recover against the vendor for such causes, and when he does not 
make such a claim, he must be deemed satisfied with the merchandise 
purchased. 


OFFEROR AND OFFEREE 


Who the offeror is in the present case can be determined 
only as a question of fact. If the plaintiff made the initial ad- 
vance, offering so much money for the merchandise, then the 
plaintiff is the offeror. If the reverse is true, that is, if the 
American manufacturer offered to sell the Mexican importer 
so much material at such and such a price, then the manufac- 
turer is the offeror. Mere inquiry on the part of the importer 
as to terms and conditions would not constitute a valid offer. 

Although the identity of the offeror might operate to 
change the “place” of the contract, this would seem to have 
little material effect, in view of the attendant circumstances, 
upon the rights or remedies of the parties, inasmuch as the 

™ Rawlings Manufacturing Co., 33 Semanario Judicial, Quinta Epoca 
1637, 1638, 1640, 1641, 1642 (October 26, 1931). Also, the Code of Com- 
merce orders that the terms fixed for the exercise of actions proceeding from 
mercantile acts shall be fatal. Banco Occidental de Mexico, 25 Semanario 
Judicial, Quinta Epoca 290 (January 24, 1929). In treating of mercantile 
acts, prescription should be governed by the Code of Commerce, not by the 
provisions of the common law, and in conformity with the former, ten years 
are needed for the lapsing of mercantile obligations, except when the said code 
indicates a shorter period. Levy, René, 22 Semanario Judicial, Quinta Epoca 
816, 818 (March 16, 1928). 

98 Gomez, Pedro, 13 Semanario Judicial, Quinta Epoca 1086 (Decem- 
ber 10, 1923). 
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place of performance was in the United States, and the pro- 
posed defendant was not and is not legally found in Mexico. 


Wuat ConstITuTEs “Doinc Business” 


For purposes of the income tax law, the Mexican Govern- 
ment has expressly ruled that 


When the agent is not a representative with juridical power to bind 
his principal, but (is) what is called a simple messenger (»uncto) 
doctrine, and the power to decide upon the acceptance of the order is 
reserved to the home office abroad, the contract is not to be understood 
as concluded in the Republic, but in the place of the domicile of the 
home office.*° 


A study of the American decisions mentioned in the foot- 
note below will disclose that they are practically identical in 
theory and principle with the ruling of the Mexican Govern- 
ment cited immediately above. The conclusion seems proper 


that Mexican and American law is in agreement in this par- 
ticular.” 

8° See Circular No. 211-8-100 relativa a la debida interpretacion del 
articulo 14 de la Ley del Impuesto Sobre La Renta, Diario Oficial No. 22, 
Mexico, June 7, 1939. It will be noted that this ruling is based directly on 
article 80 of the Mexican Code of Commerce. 

81 Coblentz & Logsdon v. Powell, 148 Ark. 151, 229 S.W. 25, 26 
(1921); Dennison Mfg. Co. v. Wright, 156 Ga. 789, 120 S.E. 120 (1923); 
Am. Contractor Pub, Co. v. Michael Nocenti Co., 139 N.Y.S. 853 (1913); 
Brookford Mills, Inc. v. Baldwin, 139 N.Y.S. 195 (1913); Hopping v. Gear 
Medicine Co., 153 N. E. 231, 232 (1926); McLarran v. Longdin-Brugger 
Co., 157 N.E. 828, 829 (1926). 





THE UNIFORM EVIDENCE 
ACTS 


Joun E. Hatieny 


Among the accomplishments of the last session of the Leg- 
islature was the passage of the four Uniform Evidence Acts, 
which were then duly signed by the Governor. They are: 
House Bill No. 317, Uniform Business Records as Evidence 
Act; House Bill No. 318, Uniform Composite Reports as Evi- 
dence Act; House Bill No. 319, Uniform Official Reports as 
Evidence Act; House Bill No. 320, Uniform Judicial Notice 
of Foreign Law Act. They all concern topics which are likely 
to transcend state lines. They involve proof of various writings 
which may have been made in another state or proof of the laws 
of a sister state, and so the advantages of uniformity in legisla- 
tion are apparent. All of these acts were drafted by the Na- 
tional Conference of Commissioners on Uniform State Laws 
and were then approved by the American Bar Association, and 
in this state were later recommended by the Ohio State Bar 
Association. In each case the proposed Uniform Acts were 
amended by the Ohio Legislature. In each case the Legisla- 
ture struck out a clause common to all the uniform laws that 
all acts or parts of acts which are inconsistent with the provi- 
sions of this act are hereby repealed. It is difficult to see what 
is gained by the omission. These acts, being later in time, would 
by a principle of statutory construction naturally repeal any 
clauses of prior acts that were inconsistent with them, and the 
section would only express what would otherwise be implied. 

In each case the Legislature made at least one other amend- 
ment. The effect of these amendments will be considered in 
the discussion of the respective acts, their influence being con- 
siderably greater in some cases than in others. All of the acts 


+ Professor of Law, Ohio State University. 
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as enacted contain a provision that they shall be so interpreted 
and construed as to effectuate the general purpose to make uni- 
form the law of those states which enact them. One might 
suggest that whatever the merits of amendment may be, uni- 
formity is not one of them. 


Un irorM Business Recorps As Ev1ipENcE Act 


Probably the most helpful of the Uniform Acts is the first 
one, the Uniform Business Records as Evidence Act. The need 
for some such statute has long been felt. The technical com- 
mon law requirements for the proof of a writing have become 
less and less suited to the requirements of modern business. 
Courts have attempted to liberalize the old requirements, but 
their opinions varied greatly from state to state, and piece-meal 
statutes added to both the liberality and the confusion. 

Under the old common law a party was incompetent as a 
witness. A small shopkeeper, who kept no clerk, would be 
helpless if his books were not admissible in evidence, and in 
early colonial days the practice of receiving the books began. 
In New England the party was required to take a suppletory 
oath and this was not regarded as testifying, while in New York 
the practice derived from the Dutch required the party to prove 
that other customers had dealt with the party in reliance on the 
books. Numerous limitations were imposed on the doctrine 
and from time to time it was held that the books would not be 
admitted to prove money lent, goods sold on a third person’s 
credit, cash transactions, large items, lump charges, etc. 

If the shopkeeper employed a clerk, the latter was of course 
competent as a witness. If the clerk who made the entries was 
dead, a slowly developing, but more orthodox, exception to 
the hearsay rule permitted such entries to come in as entries in 
the course of business. 

A third ground for admitting the writings was the Recol- 
lection theory. If the memory of the witness was refreshed he 
could testify about the transactions. But even if his memory 

















THE UNIFORM EVIDENCE ACTS 27 


was not refreshed and he could do no more than say, “It must 
be so, because I wrote it,” the entry was often admitted on a 
theory of past or artificial recollection. 

When the parties were made competent by statute, there 
was no longer any need for the shop book doctrine as such. The 
party could now testify freely, and the Recollection theory 
would help him if he forgot details. But before the compe- 
tency of the parties was secured, the shop book rule was so 
thoroughly established in the common law and by statute that 
it continued to exercise a considerable effect. 

In Ohio, Section 11493 removes the common law disquali- 
fications for witnesses in general, but Section 11495, the Dead 
Man Statute, retains the disqualification in certain cases. But 
Section 11495 contains numerous exceptions, and among them 
Subdivision 6 provides: 

If the claim or defense is founded on a book account, a party may 
testify that the book is his account book, that it is a book of original 
entries, that the entries therein were made in the regular course of 
business by himself, a person since deceased, or a disinterested person. 
The book shall then be competent evidence in any case, without regard 
to the parties, upon like proof by any competent witness. 

The old shop book rule is the basis for this statute. The 
books are declared to be admissible in those situations where 
the old common law disqualifications of the parties are retained. 
But the statute is broader than the old shop book rule. It ad- 
mits entries by the party, as does the old rule, but it also admits 
entries by a person since deceased, which would come under 
the hearsay exception for entries in the course of business and 
it also admits entries by a distinterested person which goes 
beyond either rule. The section appears in the Statutes as an 
exception to an exception, and apparently has no application if 
the suit is not by a party, or if it is not against an executor, etc., 
as set out in Section 11495. In such cases the common law ap- 
parently would control. 

If the same individual handled the transaction and made 
the entry there is usually little difficulty today. Even if he is a 
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party to the action he is usually competent, and where a dis- 
qualification persists, his books will be received unless some old 
limitation of the shop book rule interferes. If the individual is 
not a party to the action, he is, as he always was, competent. If 
the individual is dead, his entry may be proved as an entry in 
the course of business. 

But in modern business today there may be a large number 
of people who contribute to the sale, receipt or delivery of 
goods. The first permanent record may be prepared by a book- 
keeper who has seen none of the original transactions and whose 
knowledge was gained by a variety of slips given or sent to him 
by a considerable number of people. 

The common law doctrines were devised for an agricultural 
population and for no such system as this. Even so, the books 
might be proved if everyone who contributed in any way to the 
transaction were put upon the stand and testified to his part in 
it. If some of the individuals had since died, no great extension 
of the doctrine would be needed to prove their part in it by 
competent witnesses and to receive their writings as entries in 
the course of business. 

But it would be proved with an enormous waste and at a 
cost out of all proportion to the evidence desired. The wit- 
nesses would ordinarily remember nothing of the event and 
could do no more than testify what the routine was or that a 
particular entry was theirs and that the facts must have been 
so if they had so written. It was of this situation that Judge 
Cardozo once said, “The dead hand of the common law should 
no longer be applied to such cases.” 

In recent years some courts have permitted business records 
to be proved on the testimony of a bookkeeper or person in 
charge of a department without requiring everyone who par- 
ticipated in the discussion to be called. Thus mercantile incon- 
venience, as well as death or absence, was regarded as a suffi- 
cient explanation of unavailability. But other courts have felt 
less free to dispense with the calling of witnesses or have be- 
lieved that they were strictly limited by their statutes. 
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In 1926 a committee of the Commonwealth Fund, after a 
study of the decisions and a questionnaire sent to a large num- 
ber of industrial firms, submitted the following: 

Any writing or record, whether in the form of an entry in a book 
or otherwise, made as a memorandum or record of any act, transaction, 
occurrence or event shall be admissible in evidence in proof of said act, 
transaction, occurrence or event if the trial judge shall find that it was 
made in the regular course of business and that it was the regular course 
of such business to make such memorandum or record at the time of 
such act, transaction, occurrence or event or within a reasonable time 
thereafter. All other circumstances of the making of such writing or 
record, including lack of personal knowledge by the entrant or maker 
may be shown to affect its weight, but they shall not affect its admissi- 
bility. “The term business shall include business, profession, occupation 
and calling of every kind. 

This act was adopted in New York, Maryland, Oregon and 
Michigan, the Michigan statute adding a statement that the 
lack of an entry regarding such an act might be received as evi- 
dence that no such act took place. It was also adopted by Con- 
gress in 1936. A somewhat similar law has been in effect in 
Massachusetts for some time and the Massachusetts act served 
as a pattern for the laws of Rhode Island and Maine. The 
Commissioners on Uniform State Laws, after pointing out that 
the Commonwealth Fund Act had been adopted in several 
states but “with occasional verbal alterations,” added that they 
had “attempted to devise a standard wording, which will serve 
to uniformize its provisions as it gets adopted from time to 
time in other states.” 

The act, as adopted by the Ohio Legislature, is as follows: 

Section 1. The term “business” shall include every kind of business, 
profession, occupation, calling or operation of institutions, whether car- 
ried on for profit or not. 

Section 2. A record of an act, condition or event, shall, in so far as 
relevant, be competent evidence if the custodian or the person who made 
such record or under whose supervision such record was made testifies 
to its identity and the mode of its preparation, and if it was made in the 
regular course of business, at or near the time of the act, condition or 
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event, and if, in the opinion of the court, the sources of information, 
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method and time of preparation were such as to justify its admission. 


Section 3. This act shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those states 
which enact it. 


Section 4. This act may be cited as the uniform business records as 
evidence act. 


This act changes in two respects the one recommended by 
the Commissioners of Uniform State Laws and so introduced 
into the Legislature. In common with the other Evidence Acts 
a section dealing with the repeal of prior inconsistent legisla- 
tion has been eliminated. Secondly, the recommended act 
which said in Section 2 “custodian or other qualified witness,” 
has been changed to read “custodian or the person who made 
such record or under whose supervision such record was made.” 
This defines and to some extent limits the phrase “other quali- 
fied witness” but not materially. The qualified witness would 
ordinarily be the entrant or the supervisor. A man whose prov- 
ince it was to check the entries might be considered an otherwise 
qualified witness but would not fall under the words of the 
Ohio statute. But it may safely be said that this law has been 
enacted without substantial change. 

The law is a decided step forward. It gives legal recogni- 
tion to the everyday practice of business men. The latter are 
accustomed to rely upon the accuracy of books and records after 
reasonable evidence is given that they have been properly kept 
and the statute authorizes the courts to do the same thing. No 
longer will the outgrown shop book exception to the Dead Man 
Statute be needed, nor will the court, as in Leonard v. State,’ 
be forced to run the whole field of the law and attempt to jus- 
tify admissibility on the ground of such diverse claims as “shop 
books kept . . . in the regular course of business,” declarations 
against interest, quasi public records, and the limitless res 
gestae. A short, simple statute provides for admissibility. 


1 100 Ohio St. 456, 127 N.E. 464 (1919). 
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UNIFORM CoMPosITE Reports As EvipENcE AcT 


This is easily the most advanced of the four new Evidence 
Acts. On the other hand, occasions for its employment will 
arise less often than for the other laws. As enacted by the Ohio 
Legislature, the Composite Reports as Evidence Act provides: 


Section 1. A written report or finding of facts prepared by an 
expert not being a party to the cause, nor an employe of a party, except 
for the purpose of making such report or finding, nor financially inter- 
ested in the result of the controversy, and containing the conclusions 
resulting wholly or partly from written information furnished by the 
cooperation of several persons acting for a common purpose, shall, in so 
far as the same may be relevant, be admissible when testified to by the 
person, or one of the persons, making such report or finding without 
calling as witnesses the persons furnishing the information, and without 
producing the books or other writings on which the report or finding is 
based, if, in the opinion of the court, no substantial injustice will be done 
the opposite party. 


Section 2. Any person who has furnished information on which 
such a report or finding is based may be cross-examined by the adverse 
party, but the fact that his testimony is not obtainable shall not render 
the report or finding inadmissible, unless the trial court finds that sub- 
stantial injustice would be done to the adverse party by its admission. 

Section 3. Such report or finding shall not be admissible unless the 
party offering it shall have given notice to the adverse party a reasonable 
time before trial of his intention to offer it, together with a copy of the 
report or finding, or so much thereof as may relate to the controversy, 
and shall also have afforded him a reasonable opportunity to inspect and 
copy any records or other documents in the offering party’s possession 
or control, on which the report or finding was based, and also the names 
of all persons furnishing facts upon which the report or finding was 
based. 


Section 4. This act shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those states 
which enact it. 


Section 5. This act may be cited as the uniform composite reports 
as evidence act. 

As proposed by the Commissioners on Uniform State Laws, 
another clause was added at the end of Section 3, “except that 
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it may be admitted if the trial court finds that no substantial 
injustice would result from the failure to give such notice.” 
This clause, and a section 6, which’ expressly repealed all acts 
inconsistent with this one, were omitted in the Ohio law. 
Again, the changes are not material. Of course the requirement 
of notice to offer the expert’s testimony is made mandatory, in- 
stead of discretionary, but a lawyer who intends to rely largely 
on the testimony of the expert is not likely to forget it. 

The act is intended to expedite proof in the use of expert 
testimony, particularly where that testimony relies in part on 
information furnished by others. If the common law were to 
be strictly construed, all the preliminary writings would first 
have to be proved by a number of witnesses who had knowledge 
of the facts, and then the expert might be required to detail 
any further facts that he might have and then might be per- 
mitted to express an opinion upon those facts. In many cases 
there is no real dispute about the facts and the requiring of all 
possible steps may make the proof too difficult to be worthwhile. 

The new act simplifies the procedure in many ways: 


(1) It permits the expert to make a report upon which he 
might then be examined and cross-examined. Ordinarily the 
law requires a witness to answer specific questions propounded 
by the attorneys and does not look with favor upon a witness 
narrating events. But, as has been argued by Wigmore, the 
advantages of a prepared statement in some cases may outweigh 
the disadvantages and when an expert has made an investiga- 
tion and is called to testify, his testimony may be more lucid 
and accurate and certainly better understood, if he first reads 
his report stating precisely his observations and inferences. 

(2) It does not require the production of books or other 
writings on which the report was based if in the opinion of the 
court no substantial injustice would be done the opposite party. 
When the facts can only be ascertained by the inspection of a 
large number of documents made up of numerous detailed 
statements, a competent witness who has perused the entire 
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mass may be allowed to state the net result. Summaries of 
pecuniary accounts or other business records may be offered. 

(3) Although the report of the expert is based in whole or 
in part on written information furnished by others, the report 
may be admitted without calling those other people to the 
stand. At strict common law every person who participated 
should be called to testify to his part in the transaction or to 
the entry that he made of it. If they are not called, the admis- 
sion of their entries or anything based on their entries would be 
hearsay. Even so, if the entrant were dead, an exception to the 
hearsay rule for entries in the course of business would ordi- 
narily admit the item, and, as was pointed out in the discussion 
of the preceding act, mercantile inconvenience has in recent 
years frequently been regarded as a sufficient justification for 
not calling all the people involved. In the words of Mr. Wig- 
more, “The principle, when too strictly applied, prevents an 
expert from testifying to the result of data studied by him but 
furnished originally by the observation of other persons. To 
require all of them to be called to the stand or accounted for 
would be in most cases a needless burden and in some cases 
practically an exclusion of their testimony.” 

Section 1 is the heart of the act. Section 2 provides some 
safeguards for the opposite party. It permits him to call people 
who furnished information for the report and it also permits 
him to cross-examine those people. So, while the trial court 
may admit the report on the testimony of the expert without 
calling the other people, the adverse party is not precluded but 
may call the others if he so desires. Ordinarily their absence 
would make little difference and so the act would do away with 
an unnecessary difficulty of proof, but in the exceptional case 
their testimony might be material and they could be called. 
The section also provides that the report of the expert shall be 
admissible although the testimony of the others is not obtain- 
able unless the court finds that substantial injustice would be 
done by admitting the report. Section 3 requires that notice of 
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an intention to use the report of the expert must be given the 
opposite party a reasonable time before trial, and under the 
Ohio act there is no discretion in the trial court to admit the 
report if the notice is not given. 

The Composite Reports as Evidence Act is a decided for- 
ward step for Ohio and for most of the states. In England 
today a judge may refer matters involving special knowledge 
to a referee and the report of the referee will be admitted at 
the trial. A Rhode Island statute provides that the trial court 
may appoint experts and that the report of the experts shall 
form part of the record of the cause and shall be produced in 
evidence. A recent Wisconsin statute, which was held consti- 
provides that the trial court may 


2 


tutional in Jessner v. State, 
appoint experts in criminal cases and that such experts shall 
prepare written statements which may with the permission of 
the court be read by the witness at the trial. Section 13441-4 
of the Ohio General Code provided for the appointment by the 
court of specialists when insanity is set up as a defense in a 
criminal case. It further provided that these experts might pre- 
pare a written statement which should be filed and could be 
used by counsel in cross-examining the witness, but it did not 
provide that such a statement could be read by the witness at 
the trial. 


Un1ForM OFFICIAL Reports As EvipENCcCE Act 


The Public Documents exception to the hearsay rule was 
well established at common law. Many public books kept by 
various departments of the state or federal government were 
admitted in evidence. The public official who made the rele- 
vant entries was usually not required to testify, provided the 
books were otherwise duly authenticated, and the requirements 
of his official position served as a sufficient justification for his 
absence. The routine involved in keeping the books and the 
regularity of entries in them offered some guarantees of trust- 
worthiness. 


2 202 Wis. 184, 231 N.W. 634 (1930). 
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When the public officer made an investigation of a particular 
matter and prepared a report on it, the common law looked 
with less favor upon it. There is no such routine or regularity 
of entry as in keeping the books. At the other extreme is the 
situation where the public official prepares or signs a certificate 
which is to be given to a private individual. Here reliance must 
ordinarily be placed on the statutes. 

In Ohio there apparently was no statute dealing with the 
admissibility of public documents in general. A considerable 
number provide for the admissibility of specified documents, 
usually transcripts, certificates or certified copies. In many 
states the reports of public officials whose duty it is to make an 
examination of particular businesses are specifically made 
admissible. Banks, insurance, lumbering and mines are so 
singled out in the laws of different states. 

A more general statute is one in effect in Idaho,’ which 
provides that entries in public or other official books or rec- 
ords made in the performance of his duty by a public officer 
are prima facie evidence of the facts stated. And a Wisconsin‘ 
statute provides: “Every official record, report or certificate 
made by any public officer, pursuant to law, is prima facie 
evidence of the facts which are therein stated and which are 
required or permitted to be by such officer recorded, reported 
or certified.” 

The hesitancy of the common law about receiving these 
reports of public officials was rapidly being overcome by stat- 
utes but the statutes varied greatly in scope. So a uniform act 
was suggested, which, as enacted in Ohio, provides: 

Section 1. Official reports made by officers of this state or certified 
copies of the same, on a matter within the scope of their duty as defined 
by statute, shall, in so far as relevant, be admitted as evidence of the 
facts stated therein. 

Section 2. Such report or finding shall be admissible only if the party 
offering it has delivered a copy of it or so much thereof as may relate 


3 Idaho Code 1932, 16-315. 
* Wis. Statutes 1937, 327-18. 
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to the controversy, to the adverse party, a reasonable time before trial, 
unless in the opinion of the trial court the adverse party has not been 
unfairly surprised by the failure to deliver such copy. 

Section 3. Any adverse party may cross-examine any person making 
such reports or findings or any person furnishing information used 
therein; but the fact that such testimony may not be obtainable shall not 
affect the admissibility of the report or finding, unless, in the opinion of 
the court, the adverse party is unfairly prejudiced thereby. 

Section 4. This act shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those states 
which enact it. 

Section 5. This act may be cited as the Uniform Official Reports 
as Evidence Act. 

Besides omitting the section in this, as well as the other 
uniform acts, providing for the repeal of inconsistent provis- 
ions, the only change occurs at the beginning of Section 1. The 
Legislature substituted “Official reports made by officers of this 
state, or certified copies of the same” for “Written reports or 
findings of fact made by officers of this state.” The addition of 
the phrase “certified copies of the same” will make no material 
difference. As to whether the substitution of “official reports” 
for “written reports or findings of fact” will make any consid- 
erable difference will depend upon the construction given by 
the courts to the phrase “Official Reports.” As drawn, the Act 
was intended to provide for the admission of the results of 
various investigators. “Written reports or findings of fact” 
more clearly indicates this than does “Official Reports.” Yet 
the investigator ordinarily is an official, and he would ordi- 
narily prepare a formal report of his work, so that the docu- 
ment would usually be admissible in either case. It is noticeable 
that the phrase “such report or finding” appears in the second 
and third sections, although there is no finding mentioned in 
the first section. This may tend to influence the court to give 
a broad interpretation to the phrase “official reports.” 

Again Section 1 is the heart of the act. Section 2 provides 
for notice to the adversary, but the court may admit the report 
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although no notice was given if it thinks that the adversary has 
not been unfairly surprised. This differs from the preceding 
act on that point because an Ohio Court is given no power to 
waive the requirements of notice in the Uniform Composite 
Reports Act. 

Section 3 provides that the adversary may cross-examine 
the maker of the report if he desires but that the failure to 
obtain such testimony will not ordinarily make the report inad- 
missible. There is nothing radical in this provision. Many 
government books were admissible at common law although 
the entrant was unavailable, and the various statutes providing 
for the admissibility of all kinds of documents at least imply 
that the presence of the maker of the document will not be 
required. 


Unirorm Jupiciat Notice or Foreign Law Act 


The common law rule is that a,state will not take judicial 
notice of a foreign law. This was the old common law of 
England which has since been changed by statute. In the Eng- 
land of two or three centuries ago, foreign law usually meant 
the law of some other European country with a system of 
jurisprudence based on the Roman law and written in a lan- 
guage that English judges could not read. It was reasonable 
to require that such foreign laws should be proved in court. 

The laws of another country are foreign to those of the 
United States and so must be proved. And since the country 
is a union of sovereign states, the law of each state is said to be 
foreign to the others. Yet practically all are based upon the 
common law and all are written in the same language. Similar 
problems confront the courts and most of them are answered 
in the same way. The judge is the court officer who must know 
and apply the local law, and a growing number of lawyers and 
judges can see no reason why he is not best fitted to apply the 
law of another jurisdiction. In a few states the court has 
declared that it will take judicial notice of the law of another 











38 LAW JOURNAL — DECEMBER, 1939 


state. Nowhere has the argument been better stated than by 
the New Hampshire court:° 


There is no sound theory that a judge knows the local law. If 
knowledge in all cases were assumed, briefs and arguments would be 
anomalous and inconsistent. When he does not know or have the law 
in mind, it is his duty to find out what it is in cases calling for its appli- 
cation. He may take judicial notice of it, not because of a supposed 
knowledge, but because it is contrary to judicial policy that local law 
should be ascertained in the manner facts are proved under the law of 
evidence. He either knows it or has the most competent knowledge 
where to search for it. 

In all states federal law is ascertained by the same process and on 
the same theory as domestic law. The judge searches for it and finds 
it out. This treatment is said to be because the federal laws are equally 
the laws of each state. The reason seems somewhat specious and open 
to the charge of opportunism. Between ascertaining federal law and 
foreign law there is no real difference of method by the trial judge. 


In most states, however, the court has waited for the Legis- 
lature, and in the past twenty years about one-third of the 
states have passed laws permitting or instructing their courts 
to take judicial notice of the laws of other states. The acts 
varied considerably in details and so a uniform act was recom- 
mended to the states by the commissioners on uniform state 
laws. As enacted by the Ohio Legislature, the law provides: 

Section 1. Every court of this state shall take judicial notice of the 


statutes of every state, territory and other jurisdiction of the United 
States. 

Section 2. The court may inform itself of such laws in such manner 
as it may deem proper, and the court may call upon counsel to aid it in 
obtaining such information. 

Section 3. The determination of such laws shall be made by the 
court and not by the jury, and shall be reviewable. 

Section 4. Any party may also present to the trial court any admis- 
sible evidence of such laws, but, to enable a party to offer evidence of 
the law in another jurisdiction or to ask that judicial notice be taken 
thereof, reasonable notice shall be given to the adverse parties either in 
the pleadings or otherwise. 


5 Saloshin v. Houle, 85 N.H. 126, 155 Atl. 47 (1931). 
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Section 5. The law of a jurisdiction other than those referred to in 
Section 1 shall be an issue for the court, but shall not be subject to the 
foregoing provisions concerning judicial notice. 

Section 6. This act shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those states 
which enact it. 

Section 7. This act may be cited as the Uniform Judicial Notice of 
Foreign Law Act. 

Aside from omitting the usual section providing for repeal 
of inconsistent provisions in other acts, the only change was in 
omitting certain words in Section 1. As recommended by the 
Commissioners on Uniform State Laws, the act provided that 
the court should take judicial notice of the common law and 
statutes. As enacted, the act provides that the court shall take 
judicial notice of the statutes. By omitting the phrase, the 
common law, the Legislature has made a very material change 
in the law, and has probably reduced the effect of the uniform 
law by more than fifty per cent. While other states, by the 
passage of the uniform acts, or of other statutes, or by judicial 
construction are providing for the judicial notice of the laws 
of states other than themselves, Ohio has sharply limited the 
process. An Ohio judge is to take judicial notice of Ohio law, 
of federal law, and of the statutes of other states, but appar- 
ently not of the common law of other states. There seems little 
reason for drawing such a line of demarcation. The judge 
should be the best qualified individual on all of these matters 
and should be authorized to take judicial notice of all of them. 
The effect of the section is to make the Ohio law more like the 
old Uniform Proof of Statutes Act which was adopted by a few 
states in 1921 than like the recent Uniform Judicial Notice of 
Foreign Law Act. 

A court may take judicial notice not only of what everyone 
knows, or what it knows as a court, but also of matters capable 
of exact ascertainment. So there is nothing startling in Section 
2 which permits a court to inform itself as it deems proper 
or even to call upon counsel to assist. 
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Section 3 was designed to change another old rule of the 
common law. Since foreign law was regarded as a fact to be 
proved, it was often said that like other facts it should be 
proved to the satisfaction of the jury. But a jury is not well 
equipped to decide questions of law, and calling foreign law 
a fact does not add to the ability of the jury. Yet it is only 
in recent years that a majority of the courts have held that 
questions of foreign law are to be decided by the court and 
not by the jury. In Ohio it has frequently been held that the 
laws of other states and decisions of their courts must be proved 
in evidence as matters of fact.° But the court’s control of the 
subject matter seems to have been pretty well settled in Ohio 
since the decision in Alexander v. Pennsylvania Co.‘ 

In declaring that such laws shall be determined by the court 
and not by the jury, the section follows the prevailing modern 
theory. It is also a necessary conclusion from Section 1, since 
if a court will take judicial notice, it obviously follows that the 
determination is for the court and not the jury. But since the 
Ohio act provides only that judicial notice shall be taken of 


®° Ingraham v. Hart, 11 Ohio 255 (1842); Smith v. Bartram, 11 Ohio 
St. 690 (1860); Bank v. Baker, 15 Ohio St. 68 (1864); Whelan’s Executor 
v. Kingley’s Administrator, 26 Ohio St. 131 (1875); Larwell v. Hanover 
Savings Fund Society, 40 Ohio St. 274 (1883); Williams v. Finlay, 40 Ohio 
St. 342 (1883). And see sec. 11498 General Code. 

748 Ohio St. 623, 30 N.E. 69 (1891). It does not follow from this, 
however, that where, as in the case at bar, numerous decisions of the several 
courts of a state are introduced in evidence to a jury as proof of the law of 
such state, that the jury should be required to search through them, elucidate 
and announce the doctrine they establish; this is often a most difficult and 
delicate duty for courts and judges of the greatest skill, learning and experi- 
ence to undertake. To submit its performance to a body of men inexperienced 
on the examination and construction of judicial decisions, and not familiar 
with the general doctrines pertaining to the subject would be to submit the 
rights of parties involved in the controversy to be determined by a method 
little, if any, more certain than the cast of a die. 

In such case it becomes the duty of the court, as in the case of any other 
documentary evidence requiring construction, to construe the decisions, the 
rulings of the trial court in this respect being subject to review by other courts 
having jurisdiction in error, thus securing as much certainty in ascertaining 
the law of another state or country as the nature of the subject will admit. 
And see to the same effect Ort v. Lake Shore etc. R. Co., 18 Ohio C.C. 395, 
aff'd without opinion in 62 Ohio St. 661 (1899). 
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the statutes, Section 3 in speaking of “the determination of 
such laws” will be regarded as referring only to the statutes. 
This furnishes little assistance for the argument that the com- 
mon law of another state should be decided by the court except 
for reasoning by analogy that if the statutes of other states are 
to be determined by judges their common law should also be 
so determined. 

By Section 4 reasonable notice is to be given to the adverse 
party if the court is to be asked to take judicial notice of such 
laws. This is only fair. Otherwise an opponent might very 
easily be misled by a failure to appreciate that the case was to 
be tried by the law of another state. 

Section 5 provides that the law of a foreign country shall 
be an issue for the court but shall not be subject to judicial 
notice. There are much greater differences between the laws 
of different countries than the laws of different states. Further- 
more they are less accessible and so there is much more reason 
for requiring them to be proved. But under this section the 
determination of the law of another country is for the court and 
not the jury. There being no mention of such laws as in the 
three preceding sections, the effect is to make the Ohio law, in 
this respect, the same as that of states adopting the act without 
amendment. With this section holding clearly enough that the 
determination of the law of a foreign country is for the court, 
it seems safe to say that the court will reach the same result 
about the law of another-state, although Section 3 gives us no 
answer to that question. 

Section 6 expresses a pious hope that the act will be con- 
strued so as to make uniform the law of those states which 
enact it. This is difficult to reconcile with the amendment to 
Section 1. Other states are to judicially notice each other’s 
common law and statutes, while Ohio is to take judicial notice 
only of their statutes. Uniformity of interpretation and con- 
struction would have been much more likely if the Legislature 
in the first place had enacted a truly uniform act. 
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As You Like It, Act. II, Sc. VII 


“Any attempt to discover the beginning of the broad inter- 
pretation of the commerce power by the Supreme Court must 
date back to the decision in Gibbons v. Ogden. The language 
of Chief Justice Marshall in that case has become classic. In the 
following words we find the ultimate basis for most extensions 
of the federal power where the Commerce Clause has been 
invoked. . . .” So opens an article on federal power under the 
Commerce Clause which appeared in the pages of this Journal 
just two years ago.’ In this instance, as also in others which 
could be cited,” the text for a legal sermon on the constitution- 
ality of extended federal power is taken from 9 Wheat. 196- 
197: “It is the power to regulate; that is, to prescribe the rule 
by which commerce is to be governed. . . . If, as has always 
been understood, the sovereignty of Congress, though limited 
to specific objects, is plenary as to those objects, the power over 
commerce with foreign nations, and among the several states, 
is vested in Congress as absolutely as it would be in a single 
government. . . .” As often, however, the constitutional right- 
eousness of a bigger and better Commerce Clause has been 
preached from 9 Wheat. 194, the ministers of the gospel of fed- 

+ Professor of Law, Ohio State University. 

’ Teple, Federal Power Over Things Which Affect Interstate Commerce 
(1937) 3 O.S.L.J. 56. 

* So, for instance, of the chief apostle of Federal Supremacy, who has 
voiced this creed from many a paper pulpit. See, e.g., Corwin, Congress's 


Power to Prohibit Commerce (1933) 18 Corn. L.Q. 477, at 485; Corwin, 
Tue TWILiGHT oF THE SUPREME Court (1934) 16. 
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eral power red-lettering the definition there given of commerce 
among the states as “that commerce which concerns more states 
than one”;* or from 9 Wheat. 195, where this Bible of the new 
Federalists speaks of the action of the “whole government” as 
applying “to all the external concerns of the nation, and to 
those internal concerns which affect the states generally; but 
not to those which are completely within a particular state, 
which do not affect other states, and with which it is not neces- 
sary to interfere, for the purpose of executing some of the gen- 


»* And of late some among 


eral powers of the government. 
those who minister to this cause have read to the doubting 
Thomases the prophecy of 9 Wheat. 220: “Powerful and in- 
genious minds, taking, as postulates, that the powers expressly 
granted to the government of the union, are to be contracted 
by construction, into the narrowest possible compass, and that 
the original powers of the states are retained, if any possible 
construction will retain them, may, by a course of well digested, 
but refined and metaphysical reasoning, founded on these prem- 
ises, explain away the constitution of our country, and leave it, 
a magnificent structure, indeed, to look at, but totally unfit 
for use.”” 

To shift the metaphor from pulpit to stage, Marshall has 
been, in short, the New Deal’s hero in the great drama of the 
Commerce Clause. To sense this one has had but to watch the 
play of the past five years. On the judicial stage it is he whom 
the Administration’s actors have so often praised in legal 
speech. Thus, in bold defense of the Labor Board’s jurisdic- 
tion, the Circuit Court of Appeals of this Circuit was exhorted 

3 E.g. Stern, That Which Concerns More States Than One (1934) 47 
Harv. L. Rev. 1335. 

*E.g. FRANKFURTER, THE CoMMERCE CLAUSE (1937) 41-42. Not 
all, however, read the text with the same emphasis. See, for instance, Federal 
Power Versus State Power Over Trade and Industry (1934) 1 U.S. L. Week 
718, where it is proclaimed that “The supremacy of the states in the control 
of local business was emphasized in the leading case of Gibbons v. Ogden...” 
To like effect was the brief for Jones & Laughlin in N.L.R.B. v. Jones & 
Laughlin Steel Corp., 301 U.S. at 766. 

° E.g. Jackson, Back to the Constitution (1939) 25 A.B.A.J. 745, 748. 
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to go “back to the Gibbons v. Ogden case” where the “Court 
declared that the Federal power was adequate to meet prob- 
lems of a Federal nature”;° and Government, with less suc- 
cess, entrusted the fate of precious Nira largely to the man who 
five score years before had spoken those evangelistic words.’ 
Backstage, among New Deal’s intellectual stagehands, the 
heroic qualities of John Marshall were even more passionately 
pressed; he and he alone could set us once again upon the path 
of truth and wisdom.* Cried one: “It can readily be perceived 
that two ways of attacking the constitutional problem presented 
by the National Industrial Recovery Act lie before the Court. 
On the one hand is the broad principle enunciated by Chief Jus- 
tice Marshall in Gibbons v. Ogden. . . . On the other hand 
is presented the principle of Hammer v. Dagenhart and its 
precedents where the emphasis is placed upon state autonomy. 
The constitutionality of the National Industrial Recovery Act 
and, it might be said, of much of the recovery legislation thus 
depends upon the acceptance by a majority of the Supreme 
Court of one of these two lines of reasoning.” 

Thus the plot begins to thicken, the mystery to deepen. For 
it is inferred that this drama has been executed in the grand 
manner; that it boasts not only hero and heroine but villain as 
well. Masquerading as States’ Rights, he followed the hero 
upon the stage to speak his poisonous piece. By deadly timing, 
his poisonous thoughts spread to match with villainy the hero’s 
every move, until when Nira and her followers came upon the 

5 What Is the Extent of Congress's Commerce Power? (1935) 2 U.S. L. 
Week, 787, at 840, summarizing an exchange at oral argument between the 
judges of the Sixth Circuit and Special Assistant Attorney General Berge. See 
also Opposing Contentions in Cases Involving Labor Board’s Power to Order 
Elections (1935) 2 U.S.L. Week 770, at 784. 

7 Brief for the Government in Schechter Poultry Corp. v. United States, 
295 USS. at 513. 

8 See, ¢.g.. FRANKFURTER, THE CoMMERCE CLAUsE (1937) 39, 41, 42; 
47; Corwin, THE TWILIGHT OF THE SUPREME CourT (1934) 6-7, 47-49; 
and passim; Stern, That Commerce Which Concerns More States Than One 


(1934) 47 Harv. L. Rev. 1335, 1349. 
® Note (1933) 19 St. Louis L. Rev. 25, at 31-32. 
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judicial scene, he stalked the stage with such abandon as for a 
while to turn the great drama into grim tragedy. Expressed in 
legal jargon, the Commerce Clause after Marshall is conceived 
to have undergone a strange metamorphosis, in which along- 
side the great Chief Justice’s organic, functional conception of 
commerce there was enshrined a narrower, physical conception 
that viewed commerce among the states primarily in terms of 
movement. Hence it is that, in the era of affirmative Federal 
legislation which opened just one hundred years after Phila- 
delphia, a narrower view of commerce among the states, cen- 
tered in the idea of movement, has competed for judicial favor 
with a broader conception of that commerce which had been 
constitutionally entrusted to the regulatory control of the Fed- 
eral government. 

To some, in short, though not to all, there has been foul 
work afoot."” Who, then, is the villain? Many a learned sleuth 
from scholarship’s Scotland Yard has sought to draw the mask 
from across his face and reveal the rascal to the eager ones 
beyond the footlights. Seemingly greatest applause has come 
when several such professionals, by reputation the finest in the 
land, have each in his own turn seized the spotlight on the stage 
to point an accusing finger at one already on other counts ac- 
cused of devilment twice confounded. Laissez-faire, once the 
toast of millions as America’s Lady Fair, has thus become to 

10 Thus Alvies, The Commerce Clause—from Gibbons v. Ogden to the 
Wagner Act Cases (1937) 3 O.S.L.J. 307, does not so understand the 
word-antics of the actors. She sees no rascal in the piece because she can find 
no metamorphosis i nthe judicial understanding of the Commerce Clause; to 
her the lines of all the actors from the Framers on, comport with an under- 
standing of movement as the controlling concept. And the present writer 
has urged that, as the play unfolded until two years ago, he was not sure but 
what the seeming struggle between competing versions of the Commerce 
Clause was primarily an optical illusion of the spectator’s eye occasioned by the 
fact the Court was endeavoring to articulate a cooperative federalism in tra- 
ditional jurisdictional lingo. Strong, Cooperative Federalism (1938) 23 lowa 
L. Rev. 459, passim but especially at 508. Nevertheless, while not so sure 
that Marshall has shown himself the hero many have taken him to be, the 
writer agrees with those who have seen in Court flirtations with a physical 


conception of interstate commerce a lurking rascal but for whose presence the 
play upon the judicial stage would undoubtedly have been different, 
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many the heinous creature in the plot. How, long unsuspected, 
she went about her dastardly work has been thus recounted by 
one such Sherlock Holmes. “Beginning about 1885,” says he 
with customary certitude, the Court’s construction of the Com- 
merce Clause “underwent a curious development, largely in 
response to the /aissez-faire impulse. Applied as a restriction 
to state power, the terms of the clause were given a liberal in- 
terpretation. . . . Applied, on the other hand, as a grant of 
national power these same terms suffered a marked contraction 
from the doctrines of Chief Justice Marshall, ‘commerce’ being 
confined to transportation mainly, and the power to ‘regulate’ 
it being conceived as chiefly a power to protect and promote it 
by the adoption of measures beneficial to it when regarded as 
a purely private enterprise.”"* Though with varying accents, 
the others have spoken lines to like effect and then, well satis- 
fied, have quit the stage.” Not all, however, share their feel- 
ing that the culprit has been found; some there are who see in 
the damsel in distress more the scapegoat than the scoundrel. 
Perhaps the academic sleuths, taking a cue from their more 
worldly prototypes, have but seized the most convenient suspect 
to serve the majesty of the law. 

But if so, who can name the real villain still at large upon 
the stage? Now as the play progresses two other sleuths take 
up the search. Presently they find within the tangled evidence 
before them a tantalizing clue. John Marshall himself had no 
love for Nira’s forebears, the youthful Laissez-faire, not yet 
grown to buxom winsomeness, seems rather to have caught his 
eye.’* Suspense heightens momentarily. But no, it cannot be, 
for is not Marshall the sterling hero of the piece?™* Baffled, 

11 Corwin, THE TWILIGHT OF THE SUPREME CourT (1934) 49. 

22 HamILTon and Apair, The Power To Govern (1937) 186-90; Ler- 
ner, The Supreme Court and American Capitalism (1933) 42 Yale L.J. 668, 
at 693-694; Laski, Book Review (1937) 37 Col. L. Rev. 506, at 507. 

13 Stern, Book Review (1937) 1 Nat. Lawy. Guild Q. 72, reviewing 
FRANKFURTER, THE CoMMERCE CLausE (1937). See also Rodell, Book 
Review (1937) 37 Col. L. Rev. 508. 

4 Notes 3 and 4, supra. 
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47 
the younger sleuth gives up the search, perhaps convinced, as he 
had been before,” that the villain’s threats were empty stage- 
talk anyway. The older detective, not so easily shaken, shad- 
ows the hero for a time. A man is known by the company he 
keeps; the hero, our learned sleuth recalls, was a friend of an 
exclusive commerce power.”* The net of circumstantial evi- 
dence now begins to tighten. For “Had Marshall’s theory of 
the ‘dormant’ commerce power prevailed, the taxable resources 
of the states would have been greatly confined. The full impli- 
cations of his theory, if logically pursued, might well have pro- 
foundly altered the relation between the states and the central 
** But still the hero stands in seeming innocence 
when for this most tenacious sleuth, like those before him, the 
trail grows cold;* and the mystery goes yet unsolved. Bold 
indeed is he who, hard upon detectives the like of these, would 
take the stage and name the hero as the viliain. Yet plays are 


government.’ 


sometimes written in the theme of paradox; and so it is of this, 
the drama of the Commerce Clause. 


If Marshall “saw the influence of state activities projecting 
beyond state boundaries, and so was ready to find activities, 


physically intrastate, within reach of the Congressional power 


© Stern, That Commerce Which Concerns More States T han One (1935) 
47 Har. L. Rev. 1338, whose thesis it was, as New Dealism went to court to 
defend itself against the charge of constitutional bastardy, that “although the 
Court has continued to talk of interstate commerce in terms of movement, it 
has repeatedly sanctioned the application of federal power to situations in 
which the effect upon movement was only a subordinate factor where it was 
apparent that the subject of regulation demanded national control.” Jd. at 
1354. 

16 FRANKFURTER, THE CoMMERCE CLAUSE (1937) 15-18, 50. That 
Marshall, though hedging at times, latterly embraced the theory of Congres- 
sional power over commerce among the states as exclusive, is the position also 
of Gavir, THE ComMERCE CLausE (1932) 15; Sholley, The Negative Im- 
plications of the Commerce Clause (1936) 3 U. of Chi. L. Rev. 556, at 
568-573. 

17 FRANKFURTER, THE CoMMERCE CLAUSE (1937) 53. 

18 Apparently Frankfurter meant finally to join the master minds who put 
the blame on scapegoat Laissez-faire. Id. at 75-76. 
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over commerce,” it is no less true that he embraced the “auda- 
cious doctrine” of the exclusiveness of the Commerce Clause. 
Indeed, “the commerce clause itself as the censor of state regu- 
lation was the boldest, the most pervasive aspect of Marshall’s 
deductions from it.” In espousal of these dual views there is, 
as such, no inconsistency; though one affirmative, the other 
negative, each in its own tongue lent the weight of a mighty 
mind to the idea that “though we are a federation of states we 
are also a nation. . . ””” Yet enunciation of the first without 
the other would have insured the great Chief Justice his heroic 
réle without the paradox of villain’s part as well. For to draw 
from the language of the Commerce Clause the negative impli- 
cation of state impotency despite inaction by the Congress is at 
the very least to threaten federalism’s balance; to do so with 
the Clause organically construed is doubly to invite reaction. 
Such was the wise surmise of him who proved to be the tough- 
est sleuth to shake;** it remains to take the case from here and 
show this is the key that solves the constitutional mystery. 

Just as the century neared the half-way mark, the doctrinal 
seed which Marshall sowed began to bear its necessary fruit. 
Though Massachusetts and New York taxation of incoming 
alien passengers cut athwart no policy affirmatively enunciated 
by the Congress, both statutes fell before the heritage he left.” 
From Gibbons v. Ogden® derived a version of the Commerce 
Clause sufficient to bring these facts within it; from Brown v. 
Maryland” was evidently taken the principle that taxation is a 
form of regulation; from both came the audacious doctrine 

19 Id. at 47. 

20 Jd. at 18-19. To quite similar effect see Sholley, The Negative Impli- 
cations of the Commerce Clause (1936) 3 U. of Chi. L. Rev. 556, at 581. 
Cf. note 16, supra. 

* 3d..0 47. 

22 Td. at 18-19. 

23 See note 17, supra. 

*4 Passenger Cases, 7 How. 283 (1849). 

25 g Wheat. 1 (1824). 

26 12 Wheat. 419 (1827). 


27 Although it appears to be customary to take the Passenger Cases them- 
selves as dating the doctrine that taxation of interstate commerce is a regula- 
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of a sleeping commerce grant. Taney, dissenting on the ground 
that the Federal power was not exclusive, carried with him only 
two; dissenting on the ground that intercourse of persons pass- 
ing from state to state was not within the orbit of the grant to 
Congress, his followers numbered one. From this it does not 
follow, as so many have construed this scene, that Taney failed 
to grasp the sweep of his predecessor’s Commerce thought. 
Rather, it would seem, he sensed it all too well, and saw the 
threat to state taxation in a combination functional, exclusive 
commerce power. Admonished he: “And if it is hereafter to be 
the law of this Court, that the power to regulate commerce has 
abridged the taxing power of the states upon the vehicles or in- 
struments of commerce, I cannot foresee to what it may lead; 
whether the same prohibition, upon the same principle, may 
not be carried out in respect to ship-owners and merchandise in 
a way seriously to impair the powers of taxation which have 
heretofore been exercised by the states.”** Taney in the dissent 
of 1849 was seeking either one of two possible escapes from the 
intolerable crisis already upon the States. 

That Taney could not carry his Court in this initial case 
does not imply they were insensitive to the problem which he 
pictured. It has been said, and by the sleuth who up to here was 
hottest on the villain’s trail, that Taney’s Court “accepted 
Taney’s dichotomy between state and interstate commerce. 
They evidently missed Marshall’s realization of the organic 
relationships of commercial transactions. »* Even the 
tion thereof, see Powell, Indirect Encroachment on Federal Authority by 
The Taxing Powers of the States, 11 (1918) 31 Harv. L. Rev. 572, the ma- 
jority’s unquestioned acceptance of the principle suggests an earlier origin. 
Possibly that origin is traceable to the climate of eighteenth century opinion 
which has been said to have been so congenial to it. See HamiLTon anp Apair, 
Tue Power To Govern (1937) 121-127, but Marshall had in Brown v. 
Maryland, and indeed in McCulloch v. Maryland as well, unquestionably 
given to the view the force of powerful legal precedent. 

28 Passenger Cases, 7 How. 283, 481 (1849). This passage is quoted in 
FRANKFURTER, THE CoMMERCE CLAUSE (1937) 54, but in it is found no 


clue of Marshall’s subtle villainy. 
29 FRANKFURTER, THE CoMMERCE CLAUSE (1937) 60. 
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Marshall man, McLean, ’tis said, “quite misconceived the 
subtler reaches of his master’s mind. . . ”*° But here’s the slip 
which cost this sleuth his man. The Court was not asleep to the 
heritage that was theirs; rather they were awake to what it 
meant for them. Only too well they came to sense the threat 
to state taxation in the judicial vise which Marshall had de- 
signed. It was McLean himself, and for a Court unanimous, 
who called a halt as counsel sought to close the vise still more.” 
“‘W hat is there in the products of agriculture, of mechanical in- 
genuity, of manufacturers, which may not become the means 
of commerce?** And is the vendor of these products exempted 
from state taxation, because they may be thus used? . . . No 
one can claim an exemption from a general tax on his business, 
within the state, on the ground that the products sold may be 
used in commerce.”** And again: “The taxing power of a state 
is one of its attributes of sovereignty. And where there has been 
no compact with the Federal government, or cession of juris- 
diction for the purposes specified in the Constitution, this power 
reaches all the property and business within the state, which are 
not properly denominated the means of the general govern- 
ment. . . . If this power of taxation by a state within the juris- 
diction may be restricted beyond the limitations stated, on the 
ground that the tax may have some indirect bearing on foreign 
commerce,” the resources of a state may be thereby essentially 
impaired.”*” Nathan was a dealer in exchange who sought to 

80 Jd. at 61, quoting McLean’s opinion in the Passenger Cases, 7 How. 
283, 400 (1849). 

31 Nathan v. Louisiana, 8 How. 73 (1850). Note the argument which 
Nathan’s counsel made, id. at 74-76; he was skilled enough to know a legal 
vise when he saw one. 

82 Presumably the Justice here means “commerce among the states.’ 
Gavit, THE ComMERcE C.iausE (1932) 86-87, 388, so conjectures, and 
finds other instances of similar laconicism. Cf. note 34, ifra. 

33 Nathan v. Louisiana, 8 How. 73, 80-81 (1850). 

34 The Court here undoubtedly had in mind interstate as well as foreign 
commerce. Nathan dealt exclusively in exchange on other states and on for- 
eign countries. Jd. at 79. Cf. the quotation from Veazie v. Moor in note 36, 


« bd 


infra. 
35 Jd. at 82. See also the significant passage quoted in note 68, imfra, on 
which the Court in the later case of Paul v. Virginia placed great reliance. 
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avoid a Louisiana occupation tax on the business of brokerage 
because he gave his word he “never, as such, sold a single bill 
drawn from one point of Louisiana on another.” Taney had 
swung his Court to one of the two escapes he offered; The 
Passenger Cases, appraised in the light of what occurred imme- 
diately thereafter, mean only that his Court refused a version 
of the Commerce Clause narrower in terms than movement.” 


86 Significant for its further revelation of the Court’s mental attitude at 
the half-century mark is Veazie v. Moor, 14 How. 568 (1852), a compan- 
ion case to Nathan v. Louisiana in the area of state police regulation. The 
State of Maine had granted to Moor for a twenty-year period the exclusive 
right of navigating the Penobscot, a river located wholly in that state. Veazie, 
owner of a boat enrolled and licensed for the coasting trade under the Act of 
Congress, put her on the Penobscot for transportation of passengers and mer- 
chandise. Veazie’s defense to an action by Moor was that the Maine Act vio- 
lated the Commerce Clause. In an opinion by Daniel, the state law was held 
valid as a regulation of the internal commerce of that jurisdiction. The judi- 
cial attitude displayed is strikingly similar to that revealed in the Nathan opin- 
ion by McLean, thus adding further proof to the thesis that the Court was 
definitely reacting to the catastrophic implication for the States pregnant in 
the twin-headed heritage Marshall had left. “Nor can it be properly. con- 
cluded that, because the products of domestic enterprise in agriculture or 
manufacturers, or in the arts, may ultimately become the subjects of foreign 
commerce, that the control of the means or the encouragements by which en- 
terprise is fostered and protected, is legitimately within the import of the 
phrase foreign commerce, or fairly implied in any investiture of the power to 
regulate such commerce. A pretension as far reaching as this, would extend to 
contracts between citizen and citizen of the same State, would control the 
pursuits of the planter, the grazier, the manufacturer, the mechanics, the im- 
mense operations of the collieries and mines and furnaces of the country; for 
there is not one of these avocations, the results of which may not become 
the subjects of foreign commerce, and be borne either by turnpikes, canals, 
or railroads, from point to point within the several States, towards an ultimate 
destination, like the one above mentioned. Such a pretension would effectu- 
ally prevent or paralyze every effort at internal improvement by the several 
States; for it cannot be supposed that the States would exhaust their capital and 
their credit in the construction of turnpikes, canals, and railroads, the remuner- 
ation derivable from which, and all control over which, might be immediately 
wrested from them, because such public works would be facilities for a com- 
merce which, whilst availing itself of those facilities, was unquestionably inter- 
nal, although immediately or ultimately it might become foreign.” Jd. at 
573-574- : 

The assumed repudiation of Veazie v. Moor in The Daniel Ball, 10 Wall. 
557 (1870), has not uncommonly been cited in support of a broad concep- 
tion of Congress’s Commerce power. Slight reflection will reveal, however, 
that the only difference between the cases is a fuller grasp in the later one of 
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As every patron of the Commerce drama knows, less success 
attended Taney’s efforts to inspire his colleagues to a like reac- 
tion toward the dormant power rule. Had he won a clear-cut 
victory on this front as well, or even lost the other, the plot 
would never have developed as it did. For had the tide of 
Taney’s battles gone any other way (save defeat on every field), 
availability of other constitutional channels guaranteeing the 
States their revenues would have stemmed a drive to fiscal 
safety through a contracted Commerce Clause.*’ Taney’s acqui- 
escence in the celebrated Cooley compromise*™ has been classed 


by one of the play’s best actor-critics as among its “most teasing 


9939 


mysteries.”*” Presumably he and faithful Daniel were hope- 


lessly outnumbered when to a final head the issue came in 
1851; in this judicial state of things he chose to play for future 
stakes while for once his shadow left him. “’ He had won the 


the subject under regulation. Despite the fact the vessel confined her opera- 
tions entirely within the State of Michigan, “So far as she was employed in 
transporting goods destined for other States, or goods brought from without 
the limits of Michigan and destined to places within that State, she was en- 
gaged in commerce between the States, and however limited that commerce 
may have been, she was, so far as it went, subject to the legislation of Con- 
gress. She was employed as an instrument of that commerce; for whenever a 
commodity has begun to move as an article of trade from one State to another, 
commerce in that commodity between the States has commenced.” /d. at 565. 
That to Court, if not to those who would put their mental bellows to the 
grant to Congress, The Daniel Ball decision extends the concept of commerce 
among the States no farther than the ultimate reaches of physical, continued 
movement is demonstrated by the citation of the latter part of the passage 
above quoted in support of the important decision in Coe v. Errol, 116 U.S. 
517 (1886), the great significance of which is stressed infra. 

37 Such would seem a reasonable conjecture, for State fiscal safety would 
have relatively little more to gain from a narrowed commerce power than from 
alternative channels open to it. See note 40, i#fra. 

38 Cooley v. Board of Wardens, 12 How. 299 (1851). 

89 FRANKFURTER, | HE COMMERCE CLAUSE (1937) 56. 

4° Mr. Justice Daniel concurred in the judgment, which allowed the State 
police measure to stand, but dissented from the reasoning of the Court. Cooley 
v. Board of Wardens, 12 How. 299, 325-326 (1851). His objections did 
not, however, turn upon the failure of his colleagues to excise iv toto from the 
body politic that cancerous growth of an exclusive Commerce Clause. Even 
were that done, the giant would need but wake to claim that everything was 
his. Rather, Daniel declared, ““The power and practice of enacting pilot-laws, 
which has been exercised by the States from the very origin of their existence, 
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opening skirmish; the pincers’? movement had been checked and 
the crisis thereby eased. Well may he have reasoned that the 
better strategy was not to press his Court too hard. The deci- 
sion was a compromise, as the offsetting dissents of McLean and 
Wayne attest; possibly something could be salvaged even here 
if he would bide his time.** Indeed, the McLean dissent itself 
seemed to throw into the script a line that well might be con- 
verted into central theme. For to McLean, by the theory now 
announced, “the passenger cases were erroneously decided. In 
those cases there was no direct conflict between the acts of the 
states taxing passengers and the Acts of Congress.”** The in- 
ference easily drawn from such an observation, even if not the 
intended one, could be that to him taxation, of passenger 
movement at least, falls into the category of subjects not requir- 
43 P 


ing national uniformity.** Perhaps Taney’s disposition of Almy 


v. California,“ his remaining opportunity for judicial stagecraft, 


although it is one in some degree connected with commercial intercourse, does 


not come essentially and regularly within that power of commercial regulation 
vested by the Constitution in Congress. . . . It being conceded that this 
power has been exercised by the States from their very dawn of existence; 
that it can be practically and beneficially applied by the local authorities only ; 
it being conceded, as it must be, that the power to pass pilot-laws, as such, has 
not been in any express terms delegated to Congress, and does not necessarily 
conflict with the right to establish commercial regulations, I am forced to con- 
clude that this is an original and inherent power in the States, and not one to 
be merely tolerated, or held subject to the sanction of the federal govern- 
ment.” Jd. at 325-326. But while for State regulatory power a greater free- 
dom would clearly come from a narrowed Commerce Clause than from one of 
greater breadth but shorn of dormant potency, for State taxing power the dif- 
ference would be little. This for the reason that actual conflict is a much surer 
thing when the lines are drawn between State regulatory legislation and the 
likely exercise of superior federal power. See, to this effect, the observation 
of the Court in Crandall v. Nevada, 6 Wall. 35, 43 (1867), quoted in the 
text from note 47, infra. 

*1 Compare the suggested explanation of the Taney acquiescence in 
FRANKFURTER, THE CoMMERCE CLAUSE (1937) 57-58. 

42 McLean, J., dissenting in Cooley v. Board of Wardens, 12 How. 298, 
325 (1851). 

43 Cf. discussion in note 16, supra. The references there cited point out 
that in Gibbons v. Ogden Marshall thought of State taxation as inoffensive to 
a dormant Commerce Clause, only to change his mind in Brown v. Maryland. 
Cf. also discussion at 55, infra. 

#4 24 How. 169 (1861). 
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should be understood as negativing any thought that the possi- 
bility attracted him. As plausible is the view, developed a para- 
graph from here, that Taney’s seeming unreceptiveness lay in 
the fact he had a cue that seemed more promising. 

At all events, the Court which Taney left seems for a time 
to have eyed this line of script with tempered favor. Thus Mr. 
Justice Miller for the Court did not finally base Crandall v. 
Nevada™ on anticipatory breach of the Privileges or Immuni- 
ties Clause then before the States for ratification, until, atter 
denominating the Cooley compromise as a “satisfactory solu- 
tion,” he had delivered himself of this: “It may be that under 
the power to regulate commerce among the States, Congress 
has authority to pass laws, the operation of which would be in- 
consistent with the tax imposed by the State of Nevada, but we 
know of no such statute now in existence. Inasmuch, therefore, 
as the tax does not itself institute any regulation of commerce 
of a national character, or which has a uniform operation over 
the whole country, it is not easy to maintain, in view of the 
principles on which those cases were decided, that it violates 
the clause of the Federal Constitution which we have had under 


*" It was this musing which led two among the Iowan’s 


review. 
colleagues to concur in judgment only: “Such commerce is se- 
cured against such legislation in the States by the Constitution, 
irrespective of any Congressional action.”** But if the majority 
were once of a mind to allow this thought to flower into doc- 
trine, they soon had other plans. Though affirming an Alabama 
judgment the very next year, through the same spokesman, 
they specifically rejected the State Court’s view of the matter 
as one where, under Cooley v. Board of Wardens, the States 
could act in the absence of Congressional action.** True, the tax 

45 6 Wall. 35 (1867). The tax, it will be recalled, was a uniform exac- 
tion laid upon every person leaving the State by any agency engaged in the 
business of transporting for hire. 

46 The Justice had referred not only to the Cooley decision but as well 
to its flying buttress, Gilman v. Philadelphia, 3 Wall. 713 (1865). 

47 Crandall v. Nevada, 6 Wall. 35, 43 (1867). 


48 Id. at 49. 
49 Hinson v. Lott, 8 Wall. 148 (1868). 








JOHN MARSHALL — HERO OR VILLAIN 55 


in question was here on inanimate freight; but five short years 
sufficed to symmetrize the rule. “Surely transportation of pas- 
sengers or merchandise through a State, or from one State to 
another, is of this [national] nature. It is of national impor- 
tance that over that subject there should be but one regulating 
power, for if one State can directly tax persons or property pass- 
ing through it, or tax them indirectly by levying a tax upon 
their transportation, every other may. And thus commercial 
intercourse between States remote from each other may be 
destroyed.”” 

But though the dictum of McLean never grew enough to 
slay the sleeping giant, its short-spanned life was not in vain. 
For, metamorphic-like, there seems to have come from the lit- 
tle limelight it did enjoy the stronger doctrine that validity of 
State taxation at the waning end of commercial flow turns on 
the acid test of demonstrable discrimination against commerce 
that is interstate. One sees this regarbed player distinctly, first 
in 1868; but on recollection was not he the one whom Taney 
had been dressing up in center stage a scene or two before?” 
Through such binoculars, at least, that perplexing bit of action 
takes on a deeper meaning.” In pressing the existence of a dis- 
crimination difficult to see and otherwise playing up the case’s 
constitutional oneness with Brown v. Maryland,” may not the 

°° Case of the State Freight Tax, 15 Wall. 232, 280 (1873). 

Sholley, The Negative Implications of the Commerce Clause (1936) 3 U. 
of Chi. L. Rev. 556, at 581, who cites the State Freight Tax Case as complet- 
ing the constitutional chain supporting the unconditional dogma that the States 
can’t tax interstate commerce, is thus more accurate than Powell, Indirect En- 
croachment on Federal Authority by the Taxing Powers of the States, 11 
(1918) 31 Harv. L. Rev. 572, who gives the somewhat later case of Welton v. 
Missouri, 91 U.S. 275, 280 (1876). The full doctrine is judicially blessed 
in Minnesota Rate Cases, 230 U.S. 352, at 400-401 (1913). 

51 Woodruff v. Parham, 8 Wall. 123 (1868); Hinson v. Lott, 8 Wall. 
148 (1868). 

52 Almy v. California, 24 How. 169 (1861), cited note 44, supra. 

53 FRANKFURTER, THE CoMMERCE CLausE (1937) 57, finds it difficult 
to evaluate Taney’s action in Almy v. California in terms of his acquiescence 
in the Cooley compromise. 

5412 Wheat. 419 (1827), cited note 26, supra. The tax in Brown v. 
Maryland was a discriminatory one. 
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crafty Taney have been seeking to invert, for later use, the 
trend of Marshall’s thought? For in Brown v. Maryland the 
leading man had figuratively shut the door to a concurrent 
Commerce power in matters of State taxation.*’ Could legal 
legerdemain but turn the tide around, the magic power of prec- 
edent might help to capture ground untaken in the Pyrrhic 
victory of 1851. 

If this be to find in Taney craftsmanship greater than was 
his, then the play reveals evolving later the constitutional cal- 
culus of concurrent power as a function of equality. Mouth- 
piece of the Court again in 1868, Mr. Justice Miller, after 
shifting the constitutional scene from Import Clause to Com- 
merce Clause,” sets down this guiding groove in a dual per- 
formance.” As motivation, concern over unjust business dis- 
crimination shares the spotlight with that for State tax revenues; 
yet the latter shows that it is there. “The merchant of Chicago 
who buys his goods in New York and sells at wholesale in the 
original packages, may have his millions employed in trade for 
half a lifetime and escape all State, county and city taxes. 

The merchant in a town in Massachusetts, who deals only in 
wholesale, if he purchases his goods in New York, is exempt 
from taxation. If his neighbor purchases in Boston he must 
pay all the taxes which Massachusetts levies with equal justice 
on the property of all its citizens.””* A quarter-century later,” 


°° See note 16, supra. And compare the text at note 43, supra, and 
beyond, where is discussed the rise and demise of the move to throw taxation 
generally into the concurrent category. Note the refinement Taney is now 
attempting; perhaps he can do for non-discriminatory taxation what was there 
attempted, ultimately without success, for all taxation. 

°6 Taney’s decision in the Almy case was later fitted out in trappings be- 
coming to the newer scenery; the case came to be described as well decided 
under the Commerce Clause. See, e.g., Case of the State Freight Tax, 15 
Wall. 232, 280 (1873). 

57 Note 51, supra. 

58 Woodruff v. Parham, 8 Wall. 123, 136 (1868). 

5° Fathoming of the drama’s central plot would not be aided, but per- 
haps impeded, were one to pause to watch the by-plays on the meaning of 
discrimination. The stage is crowded with such incidentals at this time. See, 


e.g., Hinson v. Lott itself; Ward v. Maryland, 12 Wall. 418 (1870); Os- 
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so important to the Court is the protection of sources of State 
revenue, the spotlight shines on this concern alone. Brown v. 
Houston,” judicial product of 1885, is proof enough of this. 
“Tt cannot be seriously contended, at least in the absence of any 
congressional legislation to the contrary, that all goods which 
are the product of other States are to be free from taxation in 
the State to which they may be carried for use or sale. Take the 
City of New York, for example. When the assessor of taxes 
goes his round, must he omit from his list of taxables all goods 
which have come into the city from the factories of New Eng- 
land and New Jersey, or from the pastures and grain-fields of 
the West? If he must, what will be left for taxation? , 
The taxing of goods coming from other States, as such, or by 
reason of their so coming, would be a discriminating tax against 
them as imports, and would be a regulation of inter-state com- 
merce, inconsistent with that perfect freedom of trade which 
Congress has seen fit should remain undisturbed. But if, after 
their arrival within the State—that being their place of destina- 
tion for use or trade—if, after this, they are subjected to a gen- 
eral tax laid alike on all property within the city, we fail to see 
how such a taxing can be deemed a regulation of commerce 
which would have the objectionable effect refered to.”™ 

Thus it came about that a dent was finally made in the 
realistic fiction of a dormant Commerce Clause, and fiscal safety 
of the States enhanced by relieving pressure from this end of 
the Marshall vise. Yet the dent must not be taken as by any 
means the equal of a piercing of the fiction’s heart. All the 
give permits is a breaking, for taxation, of the original pack- 
age doctrine. Exclusiveness remains entrenched at every other 


60 


borne v. Mobile, 16 Wall. 479 (1873); Welton v. Missouri, 91 U.S. 275 


(1876) ; Walling v. Michigan, 116 U.S. 446 (1886). 

60114 U.S. 622 (1885). The case was a bill in equity to enjoin a 
Louisiana tax gatherer from seizing and selling for taxes a certain lot of plain- 
tiff’s coal. The coal had been mined by plaintiffs in Pennsylvania and shipped 
by barge to New Orleans, where it was held for sale as it floated in the Missis- 
sippi. Some of the coal was being sold “for export” and some for sale in 
Louisiana. 


61 Id. at 633-634. 











58 LAW JOURNAL — DECEMBER, 1939 


point. Of this, too, Brown v. Houston is proof enough, al- 
“Tf not in all re- 


though further proof is far from wanting.° 
spects an exclusive power,” says Mr. Justice Bradley, “the 
power of Congress is exclusive wherever the matter is national 
in its character or admits of one uniform system or plan of regu- 
lation; and is certainly so far exclusive that no State has power 
to make any law or regulation which will affect the free and 
unrestrained intercourse and trade between the States, as Con- 
egress has left it. 8 Where interstate dealing is immedi- 
ately involved, the Commerce Clause in sleep is a giant still. 
Woodruff v. Parham was a case “which had no relation to the 
movement of goods from one State to another”; still pro- 
tected from the tax net of the State is the business of the drum- 
mer*’ and transporter interstate.“ 

Far more significant, however, to the plot that gives this 
play a hero in the style of Dr. Jekyll, Mr. Hyde is the fact the 
dormant power theory never yielded one iota in the headwaters 
of commercial flow. With escape by such a route thus hope- 
lessly cut off, notwithstanding the Cooley compromise of 1851, 
the passing scenes reveal increasing drive to narrow down the 
Commerce Clause. The initial victory which was Louisiana’s 
threatens, as the years go by, to turn into a rout. Simultaneous 


with the appearance of Woodruff v. Parham, is that of Paul v. 


82 See, for instance, the continued vitality of the exclusive theory por- 
trayed in Walling v. Michigan, 116 U.S. 446 (1886). 

83 Brown .v. Houston, 114 U.S. 622, 630 (1885). 

84 Id. at 634. 

85 Robbins v. Shelby County Taxing District, 120 U.S. 489 (1887) 
(though three Justices would have had it otherwise); cf. Home Machine Co. 
v. Gage, 100 U.S. 676 (1880), with comment by Gavit, THE CoMMERCE 
CrausE (1932) 397. 

86 Railroad Co. v. Husen, 95 U.S. 465 (1878) (cattle driving); Tele- 
graph Co. v. Texas, 105 U.S. 460 (1881) (telegraphic messages between the 
States); Moran v. New Orleans, 112 U.S. 69 (1884) (coastal shipping) ; 
Pickard v. Pullman Southern Car Co., 117 U.S. (1886) (railroad transpor- 
tation). To the same effect is Case of the State Freight Tax, 15 Wall. 232 
(1873), cited note 50, supra. 
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Virginia.’ Relying heavily upon the advance already made,” 
the legions of state taxation® now win in a second major battle. 
Although the writing of insurance on a national scale seemingly 
has within it all component elements of that organic compound 
which Marshall had called commerce among the States, the 
judgment went the other way. “These contracts are not articles 
of commerce in any proper meaning of the word. They are not 
subjects of trade and barter, offered in the market as something 
having an existence and value independently of the parties to 
them. They are not commodities to be shipped or forwarded 
from one State to another, and then put up for sale. . . . Such 
contracts are not interstate transactions, though the parties may 
be domiciled in different States.”’® Who is there even among 
the gallery gods to gainsay that in these words commerce 
among the states has been reduced in reach to physical move- 
ment interstate? 

But the most decisive charge of this brigade was staged 
a scant twenty years later. When the smoke of battle lifted 
from this bit of histrionics, Commerce and Movement were 


one. Familiar are the classic lines from Coe v. Errol: “When 


678 Wall. 168 (1868). Woodruff v. Parham was decided within the 
same month. 

°8 Nathan v. Louisiana is freely quoted from in the later case. Emphasis 
is placed upon the following significant passage, which appears between the 
two passages quoted from notes 33 and 35, supra: “For the purposes of 
revenue, the Federal government has taxed bills of exchange, foreign and 
domestic, and promissory notes, whether issued by individuals or banks. Now 
the Federal government can no more regulate the commerce of a State, than a 
State can regulate the commerce of the Federal government; and domestic 
bills or promissory notes are as necessary to the commerce of a State, as foreign 
bills to the commerce of the Union. And if a tax on an exchange broker, who 
deals in foreign bills, be a regulation of foreign commerce, or commerce among 
the States, much more would a tax upon State paper, by Congress, be a tax on 
the commerce of a State.” Paul v. Virginia, 8 Wall. 168, 184 (1868), quot- 
ing from Nathan v. Louisiana, 8 How. 73, 82 (1850). 

68 Although the matter strictly in dispute in Paul v. Virginia was the 
validity of the deposit requirement, not that of the license tax, yet the case is 
kin enough to be included in the family line. Thus it sired directly the judg- 
ment in the later tax case of New York Life Insurance Co. v. Deer Lodge 
County, 231 U.S. 495 (1913). 

7° Paul .v. Virginia, 8 Wall. 168, 183 (1868). 

1 716 U.S. 517 (1886). 
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the products of the farm or the forest are collected and brought 
in from the surrounding country to a town or station serving 
as an entrepot for that particular region, whether on a river or 
a line of railroad, such products are not yet exports, nor are 
they in process of exportation, nor is exportation begun until 
they are committed to the common carrier for transportation 
out of the State to the State of their destination, or have started 
on their ultimate passage to that State.”’* And later: “We 
think that this must be the true rule on the subject. It seems 
to us untenable to hold that a crop or a herd is exempt from 
taxation merely because it is, by its owner, intended for expor- 
tation. If such were the rule in many States there would be 
nothing but the lands and real estate to bear the taxes. Some 
of the Western States produce very little except wheat and 
corn, most of which is intended for export; and so of cotton 
in the Southern States. Certainly, as long as these products 
are on the lands which produce them, they are part of the 
general property of the State. And so we think they continue 
to be until they have entered upon their final journey for leav- 
ing the State and going into another State. It is true, it was 
said in the case of The Daniel Ball, 10 Wall. 557, 565: ‘When- 
ever a commodity has begun to move as an article of trade 
from one State to another, commerce in that commodity be- 
tween the States has commenced.’ But this movement does not 
begin until the articles have been shipped or started for trans- 
portation from the one State to the other.” 

Two years later Coe v. Errol, bearing this restricted view 
of that commerce which concerns more States than one, en- 
trenched itself more firmly still by taking on the pedigree of 
precedent. “This court has already decided that the fact that 
an article was manufactured for export to another State does 
not of itself make it an article of interstate commerce, within 

72 Td. at §25. 

78 Td. at 527-528. On the significance of the Court’s ability to rely upon 


The Daniel Ball in support of its physical conception of interstate commerce, 
see the discussion in note 36, supra. 
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the meaning of Sec. 8, Art. 1, of the Constitution, and that the 
intent of the manufacturer does not determine the issue when 
the article or product passes from the control of the State and 
belongs to commerce.””* For the survival of state police as 
well as state taxing power, the tenacity of a sleeping Commerce 
Clause has forced the Court to take a non-organic view of the 
commerce power that was given Congress by the Constitution. 
For, says the Court in Kidd v. Pearson: “If it be held that the 
term [commerce™’] includes the regulation of all such manu- 
facturers as are intended to be the subject of commercial trans- 
actions in the future, it is impossible to deny that it would also 
include all productive industries that contemplate the same 
thing. The result would be that Congress would be invested, 
to the exclusion of the States, with the power to regulate, not 
only manufacturers, but also agriculture, horticulture, stock 
raising, domestic fisheries, mining—in short, every branch of 
human industry. For is there one of them that does not con- 
template, more or less clearly, an interstate or foreign market? 
Does not the wheat grower of the Northwest, and the cotton 
planter of the South, plant, cultivate, and harvest his crop with 
an eye on the prices at Liverpool, New York, and Chicago? 
The power being vested in Congress and denied to the States, 
it would follow as an inevitable result that the duty would 
devolve on Congress to regulate all of these delicate, multi- 
form, and vital interests—interests which in their nature are 
and must be, local in all the details of their successful man- 


agement.””° 


74 Kidd v. Pearson, 128 U.S. 1, 24 (1888). 

*® Here as elsewhere, see note 32, supra, the Court has spoken of “com- 
merce” when it must intend to mean “interstate commerce.” See Gavir, THE 
Commerce CLausE (1932) 86-87. 

76 Kidd v. Pearson, 128 U.S. 1, 21 (1888). 

There is some language, in both Coe v. Errol and Kidd v. Pearson, con- 
sistent with a view that it was the Court’s intention to adopt for commercial 
activity anterior to transportation the same rule evolved for that coming after; 
and in Coe v. Errol the Court analogizes the two situations in its discussion of 
the rule which should properly control the former. But the dominant direc- 
tion of judicial thinking there revealed is toward effecting the States’ escape 
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With Kidd v. Pearson the curtain drops on Act II of the 
drama of the Commerce Clause. How the hero’s villainy 


becomes exposed, but all is saved at last, must await a journal- 
istic intermission. 


(Continued in the March issue) 
from political impotency by clipping closely the Commerce Clause’s wings. 


Both the cases are uniformly treated as defining “commerce,” not as cutting 
out a further niche for concurrent commerce power. 











INVESTMENT BY CORPORATE FIDUCIARIES 


In Vol. 5 of The Ohio State Law Journal at page 166° it is 
stated, in effect, that a wider scope of investment is permitted 
by the Ohio statute to corporate than to private fiduciaries. 
This was believed to be a permissible construction of Ohio G.C. 
sec. 10506-41, because otherwise the opening words of this 
section “Except as may be otherwise provided by law” would 
be apparently meaningless. It was thought that the legislative 
intent was to permit corporate fiduciaries to invest in securities 
permitted under the Banking Act, Ohio G.C. secs. 710-111, 
-I12, -140, -164, -166. Soon after the statute was enacted into 
law this construction was suggested by Mr. Freifield in an arti- 
cle Investment by Fiduciaries under the New Ohio Probate 
Code in 5 Cinc. L. Rev. 429 (1931) and the writer approved 
of the view in the article Trusts, 40 Ohio Jur. p. 383. 

The suggested construction has not met with the approval 
of the Probate Court in Lucas County. In the case Estate of 
Osborn, 26 Ohio L. Abs. 297 (1937), exceptions were taken to 
certain investments made by a corporate guardian, which had 
been made under the sections of Ohio G.C. sec. 710 above 
noted. The exceptions were sustained and Judge Chittenden 
denied that these sections could be “construed as relating to 
trust funds being administered by a trust company as a fiduciary 
appointed by and acting under the jurisdiction of the Probate 
Court.” He said further “A corporate trustee must be governed 
by the same law governing individuals appointed by the Pro- 


bate Court.” H. W. V. 


* Rowley and Vanneman, T'he Uniform Trusts Act (1939). 
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ATTACHMENT 


ATTACHMENT — VALIDITY OF ORDER IssuED PRIOR TO 
SERVICE 


The plaintiff filed his petition in the Common Pleas Court of Lucas 
County, Ohio, against the defendant, a non-resident corporation. Sum- 
mons was issued immediately, but no personal service was had. With 
his petition the plaintiff filed an affidavit in attachment and garnish- 
ment, by virtue cf which certain funds were garnished. ‘Thereafter 
service by publication was completed, but before judgment the defend- 
ant removed the case to the federal District Court. Subsequently the 
plaintiff filed a supplemental petition and affidavit in garnishment, 
thereby reaching additional funds in the hands of the garnishees. Ruling 
on a motion by the defendant, the District Court discharged the attach- 
ments and struck the petitions from the files, on the grounds that the 
affidavit filed in the state court was defective because acknowledged 
before a notary who was in the employ of a corporation, of which the 
plaintiff was president; and that the supplemental affidavit was void for 
want of personal service. On appeal, the Circuit Court of Appeals 
affirmed the judgment on the ground that the attachment or garnish- 
ment in the state court was premature and void because secured before 
publication of notice; and that an attachment could not be secured in 
a federal District Court without personal service." The Supreme Court 
of the United States reversed.the decision and remanded the cause for 
further proceedings.” 

Of particular interest to Ohio lawyers is the decision of the Supreme 
Court on the question of whether an order of attachment issued after 
the filing of a petition and the issuance of summons, but prior to the first 
publication of notice is premature and void. In Ohio before the case of 
Doherty v Cremering,* there is little doubt but that this question would 


have been answered in the negative.* That case cast the first shadow 


1 Rorick v. Devon Syndicate, 100 F. (2d) 844 (1939). 

* Rorick v. Devon Syndicate, 207 U.S. 299, 83 L. Ed. 831 (1939). 

* 83 F. (2d) 388 (1936). 

* Bacher v. Shawan, 41 Ohio St. 271 (1884); Seibert v. Switzer, 35 Ohio St. 661 
(1880); St. Johns v. Parsons, 54 Ohio App. 420, 8 Ohio Op. 169, 23 Ohio L. Abs. 432 
(1936); Citizens National Bank v. Union Central Ins. Co., 12 Ohio C.C. (N.S.) 401 
(1909); 4 Ohio Jur. 68, sec. 44. 
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of uncertainty on what theretofore had been considered settled law; 
and while not controlling, the influence of this case was mischievous 
as witness the decision of the Circuit Court of Appeals in the principal 
case. The order of events in the Doherty case was the same as in the 
principal case, and yet the court there relied upon Seibert v. Switzer,’ 
where no petition had been filed nor any summons issued, and where 
it was definitely stated that an attachment may be secured at any time 
after the filing of a petition and issuance of summons. 

Sec. 11879 of the Ohio General Code provides that “In a civil 
action for the recovery of money, at or after its commencement, the 
plaintiff may have an attachment against the property of the defendant 

” Sec. 11279 provides that “A civil action must be commenced 
by filing in the office of the clerk of the proper court a petition, and 
causing a summons to be issued thereon.” Notwithstanding the plain 
language of these statutes, the court in the Doherty case felt that sec. 
11230 was controlling. This section reads: “An action shall be deemed 
to be commenced within the meaning of this chapter, as to each de- 
fendant, at the date of the summons which is served on him or on a 
co-defendant who is a joint contractor, or otherwise united in interest 
with him. When service by publication is proper, the action shall be 
deemed to be commenced at the date of the first publication, if it be 
regularly made.” (Italics inserted.) The Supreme Court quite rightly 
accepted the contention of the plaintiff in the principal case and held 
that sec. 11230 applied only to matters within the chapter in which it 
is found (the chapter on “Limitations of Actions”), and that the Circuit 
Court of Appeals erred in adopting the view expressed in the Doherty 
case. 

In reaching the conclusion which it did, the Supreme Court re- 
moved the disturbing influence of the decisions in the Circuit Court of 
Appeals and once again established that certainty which is so desirable 


in this phase of the law. 
W.L. A. 


CORPORATIONS 


Corporations — Directors Fixinc Own SALARIES AS 
OFFICERS — RATIFICATION BY STOCKHOLDERS 


Five directors of a corporation owned a large majority of the stock. 
In successive years, by resolutions adopted by the board of directors, the 
officer-directors voted themselves “salaries” for their services as officers 
during the year. Such “salaries,” although never actually paid, were 


® See Note 4, supra. 
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placed on the books of the company. At subsequent stockholders’ meet- 
ings the auditor’s reports showing the “salaries” were accepted by the 
votes of the same officer-directors sitting in the capacity of stockholders. 
An assignment by one of the directors of his “salary” was made to a 
bank as security for a loan. The bank failed and the bank examiner 
sought to realize on the security. Held: The acts of the board of 
directors were wholly void, and not merely voidable. No subsequent 
acts of the stockholders could give those acts validity.’ 

Directors stand in the position of fiduciaries to the corporation and 
are subject to the general principles of fair play governing other fiduciary 
relationships. It is their duty to administer corporate affairs for the 
benefit of all the stockholders.* Unless otherwise provided by statute, 
charter, by-law, or contract, directors are not entitled to compensation 
for their services as directors.* But where directors also serve as officers 
in the corporation, they are entitled to receive compensation.* Directors 
generally have the power to appoint officers and appointments are often 
made from members of the board.° An incident of such power of 
appointment is the power to fix reasonable salaries for the officers so 
appointed. But where an officer-director’s salary is fixed by action of 
the board, his vote being necessary to the result, or his presence necessary 
to make a quorum, the resolution is not binding. A minority of the 
courts hold such resolutions void and of no legal effect.° They are con- 
sequently incapable of ratification by the stockholders.’ The majority 
holds them merely voidable and subject to ratification by the stockhold- 
ers.” Where the ratification is by a majority of disinterested stockhold- 
ers it is clearly effective.’ The more perplexing problem arises where 


the majority stockholders are themselves the recipients of the compensa- 


? State, ex rel. Squire, Supt. of Banks v. Miller, 62 Ohio App. 43, 15 Ohio Op. 401, 
Ohio Bar Oct. 23, 1939. 

® Briggs v. Gilbert Grocery Co., 116 Ohio St. 343, 346, 156 N.E. 494, 495 (1927); 
13 Am. Jur. 948. 

* National Loan & Investment Co. v. Rockland Co., 94 Fed. 335 (1899); Hall v. 
Woods, 325 Ill. 114, 156 N.E. 258, 267 (1927); Calkins v. The Wire Hardware Co. 
267 Mass, 52, 165 N.E. 889, 895 (1929); Fletcher Cyc. Corp. (Perm. Ed.) Vol. 5, 
Sec. 2109. 

* Hunter v. Conrad, 132 Misc. 579, 230 N.Y.Supp. 202 (1928); Hewson v. Charles 
P. Gillon & Co., 142 Atl. 250 (N.J.) (1928). 

5 Barker V. National Life Assoc., 183 Ia. 966, 166 N.W. 597 (1918). 

° Briggs v. Gilbert Grocery Co. (supra, note 2); Bennett v. Klipto Loose Leaf Co., 
201 Ia. 236, 207 N.W. 228 (1926); Luthy v. Ream, 270 Ill. 170, 110 N.E. 373 (1915); 
McKey v. Swenson, 232 Mich. 505, 205 N.W. 583 (1925). 

7 McKey v. Swenson, (supra, note 5); Bassett v. Fairchild, 132 Cal. 637, 61 Pac. 
791, 64 Pac. 1082, 52 L.R.A. 611 (1901). 

® Tefft v. Schaefer, 136 Wash. 302, 239 Pac. 837 (1925); Bates Street Shirt Co. v. 
Waite, 130 Me. 352, 156 Atl. 293 (1931); Jones v. Morrison, 31 Minn. 140, 16 N.W. 
854 (1883); Murray v. Smith, 166 App. Div. 528, 152 N.Y. Supp. 102 (1915); Fletcher 
Cyc. Corp. (Perm. Ed.) Vol. 5, Sec. 2129. 

* Tefft v. Schaefer, (supra, note 8). 
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tion so voted. The better view permits ratification if the salaries are 
reasonable and not excessive. Majority stockholders are bound to act in 
good faith.*® Courts use language to the effect that stockholders do not 
stand in the same fiduciary relation toward each other as directors do 
toward stockholders,"* yet the modern rule is that powers granted a 
corporation, whether exercised by directors or stockholders, are to be 
exercised only in good faith and with a view to the benefit of the corpo- 
ration.’* Where the salaries so fixed may be found to be excessive and 
unreasonable, the minority stockholders are protected by their right to 
appeal to equity. The court will ascertain the reasonableness of the 
salary and, if necessary, give adequate relief.** 

The principal case, adopting the view of the Briggs case,"* 
the minority or void rule. The rule, simply stated, is that a resolution 
of majority directors determining their own salaries as officers is void 
and of no legal effect. It cannot be ratified. Application of the void 
rule is not essential for the protection of minority stockholders from 
unfair contracts. The voidable rule gives thorough protection to the 
minority by putting upon the majority the burden of proving a fair 
contract. 


accepts 


P. A. 


CRIMINAL LAW 


CRIMINAL Law — EMBEZZLEMENT OF REAL PROPERTY 


An attorney was indicted under the Ohio G.C. sec. 12467 on a 
charge of aiding, abetting and assisting the receiver’ of a Building and 
Loan Company to embezzle certain parcels of real estate. A judgment 
sustaining a general demurrer and dismissing the indictment was 


1° Kavanaugh v. Kavanaugh Knitting Co., 226 N. Y. 185, 123 N.E. 148 (1919); 
Wheeler v. Abilene Nat. Bank Bidg. Co., 159 Fed. Rep. 391, 16 Law. Rep. Ann. N.S. 
892 (1908); Outwater v. Public Service Corp. of N. J., 103 N. J. Eq. 461, 143 Atl. 729 
(1928); Berte anp Means, THE Mopern CorPoRATION AND Private Property (1938) 
p- 241. 

1) Russel v. Patterson Co., 232 Pa. 113, 81 Atl. 136 (1911); Sotter v. Coatesville 
Boiler Works, 257 Pa. 411, 101 Atl. 744 (1917); Bates Street Shirt Co. v. Waite, (supra, 
note 8). 

™ Robotham v. Prudential Ins. Co., 64 N. J. Eq. 673, 53 Atl. 842 (1902); A. A. 
Berle, Jr., Corporate Powers as Powers in Trust, 44 Harv. L. Rev. 1049 (1931). 

18 Miner v. Belle Isle Ice Co., 93 Mich. 97, 53 N.W. 218 (1892); see annotation 
in 27 A.L.R. 300. 

** Note 2 (supra). 


? Both the receiver and the attorney were indicted in the court below under the false 
pretense statute, Ohio G.C., sec. 13104, as well as the embezzlement statute, G.C., sec. 
12467. The aider and abettor counts under the false pretense statute were held properly 
dismissed but only because of an insufficient allegation of necessary elements and a con- 
sequent failure to charge the offense. 
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affirmed on the ground that real property is not subject to embezzle- 
ment.” State v. Clark, 60 Ohio App. 367, 21 N.E. (2d) 484, 14 
Ohio Op. 369 (1938). 

The evidence before the grand jury tended to indicate that by elab- 
orate manipulations involving the services of defendant as attorney, the 
receiver passed title to the properties through dummy purchasers to the 
real purchasers. —The common pleas court authorized the sales for Loan 
Company deposits, on the sworn statement of the receiver. It was 
charged that, in fact, the real purchaser paid in cash about one-third 
more than the value of the deposits accounted for by the receiver. 

The embezzlement statute, Ohio G.C. sec. 12467, reads as fol- 
lows: “Whoever, being . . . receiver . . . embezzles, or converts to 
his own use, fraudulently takes or makes away with, or secrets 
with intent to embezzle or convert to his own use, anything of value 
which shall come into his possession by virtue of his election, appoint- 
ment, or employment . . . shall be imprisoned . . . or fined . . . or 
both.” 

“Anything of value” is defined for the entire Part Fourth (Penal) 
of the General Code in sec. 12369, to include “money, bills, bonds, or 
notes issued by lawful authority and intended to pass and circulate’ as 
money, goods and chattels, promissory notes, bills of exchange, orders, 
drafts, warrants, checks, or bonds given for payment of money or other 
property, rights in action and things which savor of the realty and are 
at the time they are taken, a part of the freehold, whether they be of the 
substance or produce thereof or affixed thereto, although there may be 
no interval between the severing and taking away, and every other thing 
of value.” 

Relying on the doctrine of ejusdem generis the court said that real 
estate itself was not included in the term “anything of value” as it is 
used in Ohio G.C. sec. 12467, i.¢., that only articles removable from 
the real estate were intended. The prosecutor relied on the case of 
State v. Toney, 81 Ohio St. 130, 90 N.E. 142, 18 Ann. Cas. 395 
(1909) which held that the title to real estate could be the subject of 
obtaining property by false pretenses. ‘The false pretense statute, now 
Ohio G.C. sec. 13104, also contains the phrase, “anything of value”: 
“Whoever by false pretenses . . . obtains anything of value . . . shall 
be imprisoned . . . or fined . . . or both.” (Italics added in each 


instance. ) 


* A second appeal, under a new indictment, from an order overruling defendant’s 
motion for a directed verdict was dismissed on the basis that no appeal lies from such an 
order in a criminal case. State v. Clark, 61 Ohio App. 156, 28 Ohio L. Abs. 339, 15 
Ohio Op. 119, 22 N.E. (2d) 458 (1939). 
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The court in the principal case said that the Toney case was not 
controlling on the embezzlement counts. The opinion was interpreted 
as having been based entirely on the effect of a revision of the false 
pretense statute in 1880. The phrase “any money, goods, merchandise 
or effects whatsoever” had been replaced by “anything of value.” This 
was regarded as a change of substance indicating an intention to enlarge 
the scope of the false pretense section so as to include real property. 

In the light of this emphasis, it is interesting to trace the history of 
the embezzlement statute in Ohio. Apparently the first embezzlement 
statute of a general nature was passed in 1839.° It enumerated the 
subjects of embezzlement as “any money, goods, rights in action, or 
other valuable security or effects whatever.” “The same phrase was con- 
tinued in the next general act passed in 1869.* In 1881 the phrase 
“anything of value” was substituted.” Thus, there had been, at the 
time of the Toney case, a very similar change in both statutes practically 
contemporaneous. Moreover, the change in the false pretense statute 
had been initiated by the commission on general revision while the 
change in the embezzlement statute was made by separate enactment. 
Indeed if the doctrine of construing legislative intent by the history of a 
statute is to be invoked, the reenactment of “anything of value” in the 
embezzlement statute in the general revision of 1910 and in the separate 
law of 1925° could be construed as ratifying the interpretation of the 
phrase adopted in the Toney case in 1909. 

Both the Toney case and the principal case would seem to depend 
upon the statute which defines “anything of value.”’ The construction 
of that definition as including real property seems to be necessary to the 
decision in the Toney case. The prosecutor’s chief argument in that 
case, according to his brief as summarized in the official report,” was on 
the meaning of the statutory definition. If the court had accepted the 
argument of Toney’s attorney” that things which savored of the realty 
were included but that realty itself was not, a contrary decision would 
seem to have been required. The position and wording of the defining 
statute indicates that it is not intended merely to suggest additional 
items, but to cover the whole field. 

It is to be noted that some of the verbs indicating the conduct con- 

* 37 Ohio Laws 74, sec. 1. 

* 66 Ohio Laws 29, sec. 1. 

5 58 Ohio Laws 186. 

° 11 Ohio Laws 1o1. 

7 Ohio G.C., sec. 12369 uses the word “includes” and it is possible to say that it 
means different things in different places on that account. The only statute mentioned in 
the syllabus of the Toney case was the false pretense statute. 


* 81 Ohio St. 130, at 132. 
* 81 Ohio St. 130, at 136. 
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demned by the Ohio embezzlement statute may, but need not, embrace 
physical movement of a physical thing. From this aspect it would seem 
that “anything of value” could include both asportable and non-asport- 
able*® property. The verbs “embezzle” and “convert” in the embezzle- 
ment statute are at least as broad*’ as the verb “obtain” in the false 
pretense statute from the point of view of the type of acts condemned. 
Broadly speaking the embezzlement statute is aimed at the wrongful 
exercise of dominion over property by persons in certain relationships 
resulting in economic loss; and, such dominion may, as a practical mat- 
ter, be exercised without asportation. 

It is difficult to see why the legislature should have intended to 
prescribe a different rule for embezzlement from that applicable to 
obtaining property by false pretenses."* ‘Title to real property may be 
wrongfully but irrevocably transferred by a fiduciary to a bona fide** 

*” A credit not evidenced by any instrument can be embezzled. Higbee v. State, 74 
Neb. 331, 104 N.W. 748 (1905). A recent Ohio conviction seems to have been sustained 
on the theory that a failure to account, by one in charge of the financial affairs of a 
company, is itself the substantive offense. Young v. State, 44 Ohio App. 1, 7, 184 N.E. 
24 (1932). 

‘! There is no provision covering Part Fourth of the Code comparable to G.C., sec. 
10214 covering Part Third, which reads in part as follows: “ ... The rule of the 
common law that statutes in derogation thereof must be strictly construed has no appli- 
cation to such (Third) part; but this section shall not be so construed as to require a 
liberal construction of provisions affecting personal liberty . . . or of a penal nature.” 
Of course a statute defining a crime is not to be extended by construction. U. S. v. Wilt- 
berger, 5 Wheat. (18 U. S.) 76, 5 L. Ed. 37 (1820); State v. Meyers, 56 Ohio St. 340, 
47 N.E. 138 (1897). Yet penal provisions are to be fairly construed according to the 
expressed legislative intent and mere verbal nicety or forced construction is not to be 
utilized to exonerate persons plainly within the terms of the statute. Barker v. Szate, 
69 Ohio St. 68, 68 N.E. 575 (1903); Conrad v. State, 75 Ohio St. 52, 78 N.E. 957, 
6 L.R.A. (N.S.) 1154 (1906); State v. Vause, 84 Ohio St. 207, 95 N.E. 742, Ann Cas. 
1912C, 513 (1911). The rule that penal statutes must be strictly construed does not 
require a construction defeating the legislature’s plain intent. Wilson v. State, 26 Ohio 
App. 7, 159 N.E. 585 (1928); Donnelly v. U. S., 276 U.S. 505, 512, 48 Sup. Ct. 400, 
72 L.Ed. 676 (1928). One Ohio per curiam opinion puts it this way: “Most of our 
antiquated technical precedents had their beginning in a period of English jurisprudence 
when more than two hundred crimes were capital. The hardships and severities of the 
law were such that it was as difficult for an innocent man to escape conviction as it now 
is for a guilty man to be convicted.” State v. Gross, 91 Ohio St. 161, 110 N.E. 466 
(1914). Cf. Snyder, The Influence of Equity Principles in Embezzlement Prosecutions, 
30 Ill. L.Rev. 995 (1936). 

12 A distinction is possible. The embezzlement statute carries a heavier maximum 
penalty than the false pretense statute. G.C. sec. 13125 making the conveyance of land 
without title a criminal offense, might be intended to cover such a case, but this statute 
has never been applied to a receiver and could hardly be applied where the fiduciary act- 
ually holds legal or equitable title. 

The receiver is an agent of the court and might be punished by contempt proceed- 
ings. G.C. sec. 12137. However, the maximum plenalty for contempt under G.C, sec. 
12142 would not be at all comparable to that provided by the embezzlement statute. 

G.C. sec. 11896 requiring receivers to give bond for the faithful performance of 
their duties would seem to give the same protection to interested parties who had been 
injured by the crime of false pretenses. 

18 Tt is quite possible that an escrow holder, if not a receiver, could enable another 
to pass good title under certain circumstances. See note, 3 O.S.L.J. 221 (1937) and cases 
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purchaser under circumstances which preclude the possibility of a prose- 
cution for embezzlement of the proceeds—as, for example, where the 
entire purchase price, paid or to be paid for the property, has not come 
into the hands of the fiduciary. Such a state of facts is suggested by the 
principal case. Real property would seem to deserve the protection of the 
criminal law in such a case quite as much as other species of property. 
Is the culprit to go unpunished if the property is wrongfully sold and 
the fiduciary is judgment proof? ** 

Neither embezzlement nor obtaining property by false pretenses was 
a crime at common law.*° The first English Act included only person- 
alty*® but that should have little bearing on our law, assuming that the 
Ohio statute was designed to relax the rigidity of the common law rule. 

Although several cases outside of Ohio have held that real property 
may be the subject of obtaining property by false pretenses,’’ there 
seem to be only two cases on the embezzlement of real property in the 
English and American reports. Real property was held not subject to 
embezzlement in Manning v. State, 175 Ga. 875, 166 S.E. 658 
(1932). In People v. Roland, 134 Cal. App. 675, 26 P. (2d) 517 
(1933) the court reached the contrary conclusion. Neither case relies 
strongly on the particular statute involved. However, a doubt as to the 
value of the Roland case as a precedent may be raised because of the 
California statute,’* which specifically mentions real property. The 
case is in accord, however, with a broad and practical conception of how 
a person entrusted with property acts to convert it.*® 

A reading of the opinion in the principal case leaves one with the 
there cited. A very broad statute in Massachusetts making the recording of any instru- 
ment affecting the title of land conclusive evidence of the delivery of such instrument 
would seem to permit reliance on recorded title in many of such instances. Mass. Laws 
Ann. (1933) vol. 6, c. 183, sec. §. 

™ In such a case, note that any recovery on the bond mentioned in footnote 12 
would be against the bondsman and not against the guilty fiduciary. 

18 > Wharton’s criminal Law (Twelfth Ed. by Ruppenthal, 1932) secs, 1258 and 
1395, respectively. 

16 23 Hen. 6, Ch. 1 (1455). By the English Larceny Act of 1861 the term “any 
property” was used to describe the subject of larceny. 24 and 25 Vict., Ch. 96 sec. 80. 
By the same act (sec. 1) property was defined to include both real and personal property. 
“Any property” is still used in the English Embezzlement Acts and therein still defined 
in substantially the same way. Larceny Act of 1916, 6 and 7 Geo. 5, Ch. 50 sec. 20 
(iv) (a), sec. 21 and sec. 46. 

17 Morse v. State, 9 Ga. App. 424, 71 S.E. 699 (1911); State v. Blake, 36 Utah 
605, 105 Pac. 910 (1909); People v. Rabe, 202 Cal. 409, 261 Pac. 303 (1927); People 
v. Maddux, 102 Cal. App. 169, 282 Pac. 996 (1929). Contra: State v. Layman, 8 
Blackf. (Ind.) 330 (1846); Luce v. State, (Tex. Cr. App.) 224 S.W. 1095 (1920); 
State v. Klinkenberg, 76 Wash. 466, 136 Pac. 692, 49 L.R.A. (N.S.) 965, Ann. Cas. 
1915D, 468 (1913). Of course the particular statute involved in each case substantially 
affects the problem. 

18 See note, 8 So. Calif. L. Rev. 44 (1934). 


19 See Snyder, Word Magic and the Embezzlement of Real Property, 28 Jour. Crim 
L. and Crim. 164 (1937). The author also criticizes the Manning case. 
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impression that the Court of Appeals would limit the doctrine of State v. 
Toney to the exact facts of that case. It is to be regretted that the court 
felt compelled to undertake the task of limitation. Conceding that this 
was a Close case of statutory construction and recognizing that the 
principal case does not contradict the syllabus of the Toney case, it is sub- 
mitted that the holding is not in harmony with the construction of the 
statute defining “anything of value” bearing the imprimatur of the 
Supreme Court, nor with the purpose and intent of the embezzlement 


statute. A. N. M. 


CrimMiInaL Law — Factors To BE CONSIDERED IN 
RECOMMENDATION OF MERCY 


Defendant was convicted of murder in the first degree without a 
recommendation of mercy. Error was claimed in the trial court’s charge 
to the jury on the recommendation of mercy and in its refusal to 
charge as requested by the defendant. The trial court answered a ques- 
tion propounded by the jury, as to whether or not they could consider 
“sociological matters and environment” in recommending or refusing 
to recommend mercy, by saying, “No, that has nothing to do with the 
case.” The Supreme Court held that the jury’s discretion was limited 
to the facts and circumstances of the case as disclosed by the evidence, 
and hence there was no error in the trial court’s ruling.’ 

Ohio G.C. sec. 12400 provides that first degree murder “shall be 
punished by death unless the jury trying the accused recommend 
mercy ... ” The court in the principal case follows the rule of 
Howell v. State, holding that the jury is to be confined to the evidence 
in exercising its discretion to recommend or withhold mercy. The 
majority opinion in that case is severely criticized by Judge Robinson in 
a strong dissenting opinion® which was based upon the absence of any 
indication in the statute of a legislative intent to control the discretion 
of the jury in any respect whatsoever. 

Outside of Ohio the courts have held under similar statutes that the 
discretion of the jury in giving or withholding a recommendation of 
mercy is not confined or limited by any rule of law or by the evidence 
or testimony of the case.* The Georgia court has held that the discre- 


1 State v. Caldwell, 135 Ohio St. 424, 21 N.E. (2d) 343, 14 Ohio Op. 320 (1939). 

* Howell v. State, 102 Ohio St. 411, 131 N.E. 76, 17 A.L.R. 1108 (1921). 

® Rehfeld v. State, 102 Ohio St. 431, 131 N.E. 712 (1921); Howell v. State, 102 
Ohio St. 411, at 424. 

“Inman v. State, 72 Ga. 269 (1884); State v. Mewhinney, 43 Utah 135, 134 Pac. 
632, Ann. Cas. 1916 C 532, L.R.A. 1916 D 590 (1913); Cook v. State, 46 Fla. 36, 35 So. 
665 (1903); Winston v. United States, 172 U.S. 303, 43 L.Ed. 456, 19 Sup. Ct. 212 
(1898); State v. King, 158 S.C. 251, 155 S.E. 409 (1903). 
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tion of the jury is not limited or confined in any case,’ and that it may 
recommend mercy “for any reason that should occur” to it.” A South 
Carolina court has held it error to give examples of cases where the 
recommendation of mercy would be justified because these instructions 
would tend to limit the discretion of the jury." The Supreme Court of 
the United States has indicated that under an Act of Congress* permit- 
ting a jury to add “without capital punishment” to a verdict of guilty 
of first degree murder, the jury may consider everything in its recom- 
mendation because the decision is “committed by Congress to the sound 


discretion of the jury and the jury alone.”” In New Jersey, under a 


0 


similar statute,*® the court held that a recommendation of mercy was 


no part of the verdict and that the facts on which conviction was based 
are not necessarily connected with the recommendation, nor does this 


recommendation have to be suggested by the evidence.** However, the 


New Jersey Legislature after that decision amended the statute to con- 
fine the jury’s discretionary power to the facts and circumstances pre- 


sented in the evidence.’? Probably this method would have been the 


better approach in Ohio. 
It has been held to be the best policy in several states to instruct the 


jury as to its discretion in recommending or withholding mercy by 


reading the statute.'* On this same ground, a mere reading of the 


statute to the jury, either upon request of counsel or upon the court’s 
own motion, has been held to be sufficient instruction on the recom- 
mendation of mercy.’* These same courts have held that it was error 
to instruct the jury that there must be mitigating circumstances to 
sustain a recommendation of mercy.’® The fact that the recommenda- 


5 Williams v. State, 119 Ga. 425, 46 S.E. 626 (1903). 

® Duncan v. State, 141 Ga. 4, 80 S.E. 317 (1913), per curiam opinion. 

* State v. Blakely, 158 S.C. 304, 155 S.E. 408 (1930). 

* Act of Congress, Jan. 15, 1897, c. 29 sec. 1, 29 Stat. 487. 

® Winston v. United States, 172 U.S. 303, 43 L.Ed. 456, 19 Sup. Ct. 212 (1898). 
“How far considerations of age, sex, ignorance, illness, or intoxication, of human passions 
or weakness, of sympathy or clemency, or the irrevocableness of an executed sentence of 
death, or an apprehension that explanatory facts may exist which have not been brought 
to light, or any other consideration whatever, should be allowed weight in deciding the 
question whether the accused should or should not be capitally punished, is committed by 
the act of Congress to the sound discretion of the jury and of the jury alone.” 

*°” New Jersey Pub. Laws (1916) p. 576. 

11 State v. Martin, 92 N.J.L. 436, 106 Atl. 380, 17 A.L.R. 1090 (1919). 

22 New Jersey Pub. Laws (1919) p. 303; State v. Carrigan, 93 N.J.L. 268, 108 Atl. 
365 (1919). 

18 Garner v. State, 28 Fla. 113, 9 So. 835, 29 Am. St. Rep. 232 (1891); Lovett v. 
State, 30 Fla. 142, 11 So. §50, 17 L.R.A. 705 (1892); Denham v. State, 22 Fla. 664 
(1886); Mann v. State, 22 Fla. 600 (1886); Cook v. State, 46 Fla. 36, 35 So. 665 
(1903); Fogarty v. State, 80 Ga. 450, § S.E. 782 (1888). 

Fogarty v. State, 80 Ga. 450, 5 S.E. 782 (1888); Denham v. State, 22 Fla. 664 
(1886). 

1° Cohen v. State, 116 Ga. §73, 42 S.E. 781 (1902). 
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tion or non-recommendation is not reviewable by the appellate courts,*® 
that some courts refuse to allow evidence directed specifically toward a 
recommendation of mercy,’ and the statement that the recommenda- 
tion of mercy is not an issue of the case,** coupled with the refusal of the 
*® would tend to indicate that this 
recommendation is not based on the evidence presented in the case, but 


courts to charge on such evidence, 


rather on the jury’s impression of the man himself.”° 

It has been said that “a career of crime, sociologically conceived, is 
the culmination of a complex series of inevitable forces at work in the 
physical and social environment of the individual.”** This statement 
represents the almost universal present-day thought on this question. 
Hence, it would seem best that the courts allow the jury to follow the 
rule laid down by Saleilles. “When it comes to determining the pen- 
alty, it is the entire man in totality of his moral nature that must be 
considered and not the fragmentary and incidental part of himself that 
has found expression in the crime committed.”” 


E. P. T. 


EQUITY 


Eouriry — MuTvatity 1n SpEcIFIC PERFORMANCE 
OF REQUIREMENTS CONTRACTS 


The plaintiff, a gasoline station owner and operator, bought and 
paid cash for stock in the defendant corporation, owner and operator 
of a bus line, under a contract whereby the defendant promised to buy, 
and plaintiff to sell, all the defendant’s requirements of gasoline, oil and 
grease at reduced prices, so long as the plaintiff should hold the stock.’ 
The plaintiff asked an injunction to prevent the defendant from pur- 
chasing his requirements elsewhere. The injunction was granted, the 
court holding that mutuality of obligation is not essential to the specific 


1® Hoppe v. State, 29 Ohio App. 467, 163 N.E. 715 (1928); Aiken v. State, 170 
Ga. 895, 154 S.E. 368 (1930). 

17 Ashbrook v. State, 49 Ohio App. 298, 197 N.E. 214 (1935). 

18 Ashbrook v. State, 49 Ohio App. 298, 197 N.E. 214 (1935); State v. Martin, 
g2 N.J.L. 436, 106 Atl. 385, 17 A.L.R. 1090 (1919). 

1° Supra, note 16. 

2° State v. Caldwell, 13 Ohio Op. 98 (1938), overruled in 134 Ohio St. 424 (1939). 

*1 Brill and Payne (1 ed. 1938), “Tue Apvorescent Court anp Crime PREVEN- 
TION,” p. 13. 

2? SaLEILLes (1 ed. 1913), “INDIVIDUALIZATION OF PUNISHMENT,” p. 165. 


1 Note that this contract presents some features of an option, a unilateral contract, 
and a bilateral contract. If it is construed as a bilateral contract, plaintiff would be con- 
sidered as promising in the alternative either to supply the defendant’s requirements or to 
sell his stock. Since either performance would be sufficient consideration if it alone were 
bargained for, the promise is not illusory. 1 American Law Institute, Restatement of the 
Law of Contracts, §79, ; ; 
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enforcement of the contract as against the purchaser, where there is an 
independent consideration for the purchaser’s obligation to buy, and that 
mutuality of remedy is not a requirement for specific performance,” 
overruling Steimau v. The Gas Co.* 

The question of mutuality of remedy which the defendant raised has 
troubled courts of equity in this country for nearly a century. Briefly 
stated, it is, may one party to a contract be granted specific performance 
simply because the other party would have been entitled to it in a suit 
at his instance? And, conversely, must equity deny this relief to a suitor 
whose right is otherwise unquestionable, for the sole reason that his 
adversary for one reason or another would not have been given specific 
performance? ‘This second, or negative, aspect of the question was 
presented in the case of Hills v. Croll.* In that case the nature of the 
plaintiff’s obligation was such that a decree in equity could not have 
compelled its performance,’ and the chancellor concluded that this fact 
must defeat the plaintiff’s suit. In the instant case the defendant is in 
much the same position. A decree of specific performance, or its prac- 
tical equivalent, an injunction against the breach of a negative covenant, 
would not issue against the plaintiff if the defendant desired it, not only 
because the court could not require him to continue to supply the 
defendant’s requirements, but also because he had the power to termi- 
nate the contract, and so could render the decree nugatory. An appli- 
cation of the rule of Hills v. Croll,® followed in Steinau v. The Gas Co.," 
would have required the dismissal of this suit, but the Supreme Court 
of Ohio has abrogated the rule. An increasing volume of authority 
supports this decision.* The principle of mutuality of remedy has been 
questioned by able writers, and shown to be so riddled with exceptions 
that little of substance remains of the rule.” There is little support for 
the affirmative proposition to be found in the English decisions, but the 
courts of several jurisdictions in this country, attracted by the plaus- 
ibility of the rule, still follow the Hills case.*° The Restatement of Con- 
tracts denies the existence of the negative aspect of the rule, but admits 

? 135 Ohio St. 509, 21 N.E. (2d) 669 (1939). 

® 48 Ohio St. 324, 27 N.E. 545 (1891). 

“ 2 Phillips 60 (1845). 

° The plaintiff promised to manufacture and supply acids to the extent of the defend- 
ant’s requirements. 

° Supra, note 4. 

* Supra, note 3. 

® Eckstein v. Downing, 64 N.H. 248, 9 Atl. 626, 10 Am. St. Rep. 404 (1886); 
Porter v. The Land and Water Co., 84 Me. 195, 24 Atl. 814 (1892). 

° Ames, Mutuality in Specific Performance, 3 Col. L. Rev. 1; Clark, Some Problems 
in Specific Performance, 31 Harv. L. Rev. 271. 


1° Supra, note 4. Cf. Thompson v. The Shell Petroleum Corp., 130 Fla. 652, 178 So. 
413, 17 A.L.R. 248 (1938). 
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that the principle may still be influential in granting equitable relief 
where the measure of damages in an action at law would be hard to 
determine.” 

In the case at hand, however, there is a question of mutuality which 
is more substantial. Since the plaintiff may by selling his stock put an 
end to his obligation, should the defendant be compelled to perform? If 
one party to a wholly executory contract has the power of termination, 
he can gain an advantage by its exercise over the helpless defendant, 
whose performance has been compelled. Accordingly, specific per- 
formance will never be decreed in favor of one having the power of 
termination unless the agreed exchange can be secured to the defendant. 
The unilateral contract presents no such difficulty; the defendant has 
received the benefits of full performance. Similarly, where an inde- 
pendant consideration is the basis of the defendant’s obligation, as in the 
case of an option, there is no such question of mutuality. The Supreme 
Court of Ohio, in the principal case, considered the contract to be in 
and certainly the contract 
does present some aspects of an option—there is no want of mutuality 
of obligation. But it is suggested that since the plaintiff’s obligation to 
supply the deefndant’s requirements is unperformed, and that obligation 
is terminable at the plaintiff’s will, the question of mutuality persists. 

Whether this right of termination by one party requires the court 
to refuse specific performance has been the subject of some conflict in 
the reported cases. The proposition that the relief should be denied on 
this basis alone is unsupported by the English decisions, although there 
is some authority in this country to that effect, notably Rutland Marble 
Co. v. Ripley.” More recent cases, however, adopt the sounder view 
that unless the plaintiff’s right of termination makes security to the 
defendant impossible, it will not preclude granting the relief.’* 





the nature of an option. If this is the case 


11 In the illustrations to 2-A.L.I. Restatement of Contracts, § 372, sub-section 2, 
the following example is given: 
“A makes a bilateral contract for the sale of Blackacre to B for $5,000. On 
breach by B, prior to conveyance, A can get a decree for the payment of the 
full price, conditional on proper conveyance. A’s remedy in damages would be 
a judgment for $5,000 less the market vaue of the land, the conveyance of 
which B has prevented. Since this remedy is of doubtful adequacy, and since B 
could get a decree for specific performance, the court gives a like remedy to A.” 
2 10 Wall. (U. S.) 339, 19 L. Ed. 955 (1870); and cf. Rust v. Conrad, 47 Mich. 
449, 11 N.W. 265, 41 Am. Rep. 720 (1882). The decision of this case was recalled by 
statute. Laws of Mich., 1883, act no. 73. 
18 Zelleken v. Lynch, 80 Kan. 746, 104 Pac. 563, 46 L.R.A. (N.S.) 659 (1909); 
St. Joseph Hydraulic Co. v. Globe Tissue Paper Co., 156 Ind. 665, §9 N.E. 995 (1901); 
Singer Sewing Machine Co. v. Union Buttonhole Co., 22 Fed. Cases 220 (1873); McCall 
v. Wright, 198 N. Y. 143, 91 N.E. 516, 31 L.R.A. (N.S.) 249; Philadelphia Ball Club 
v. Lajoie, 202 Pa. 210, §1 Atl. 973, 58 L.R.A. 227, 90 Am. St. Rep. 627 (1902); Grove 
v. Hedges, §5 Pa. 504 (1867); Thompson v. Shell Petroleum Corp. (1938), supra, 
note 10. 


( 
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This “security” to the defendant need only consist of some form of 
assurance to the court that the plaintiff will perform his obligation. In 
Zelleken v. Lynch,“* the court found that the plaintiff’s expenditure of 
a considerable sum in developing the leases in question was satisfactory 
proof of his intention to perform. Sometimes the fact that the plaintiff 
has elected to bring suit is considered sufficient.’® This consideration is 
of less magnitude, however, in the principal case, as the contemplated 
performance is concurrent. In this situation a conditional decree affords 
adequate protection to the defendant.*® Under such a decree, the plain- 
tiff’s right is made contingent upon his continued performance, and the 
defendant is fully protected. J.R. E. 


EVIDENCE 


EvipENcE — HusBanp AND WIFE — GENERAL INCOM- 
PETENCY TO TESTIFY AGAINST EAcH OTHER IN 
CRIMINAL PROCEEDINGS 


Defendant was indicted and found guilty of cutting with intent to 
wound one Delia Wright. The trial court, over defendant’s objection, 
permitted his wife to testify against him as a witness for the state. From 
the action of the trial court overruling a motion for a new trial, defend- 
ant prosecuted appeal. In reversing the conviction and remanding the 
cause, the Court of Appeals for Hamilton County, applying the perti- 
nent statute,’ found the language to “exclude the possibility of con- 
struing it as implying an intention to clothe the wife with a general 
competency as a witness against her husband.””* 

The Ohio statute provides in part: “No person shall be disqualified 
as a witness in a criminal prosecution by reason of his interest in the 
event thereof as a party or otherwise, or by reason of his conviction of 
crime. Husband and wife shall be competent witnesses to testify in 
behalf of each other in all criminal prosecutions, and to testify against 
each other in all actions, prosecutions, and proceedings for personal 


993 


injury of either by the other . . . It is well settled that the removal 


14 Supra, note 13. 

18 Philadelphia Ball Club v. Lajoie, supra, note 13. 

1° Cr. Lakes & St. Louis Transportation Co. v. Scranton Coal Co., 152 C.C.A. 437; 
239 Fed. 603 (1917); Elk Refining Co. v. Falling Rock Cannel Coal Co., 92 W. Va. 
479, 115 S.E. 431 (1922); Fuchs v. Motor Stage Inc., 62 Ohio App. 20 (1939); 2 A.L.I. 
Restatement of Contracts, § 372, comment. 

1 Ohio G.C. sec. 13444-2. 

* State v. Goodin, 60 Ohio App. 362, 14 Ohio Op. 244, 28 Ohio L. Abs. 421 (1939). 

* Ohio G.C., supra, note 1, 
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of the common law disqualification of interest does not render husband 
and wife competent witnesses for or against each other.* 

While the statute expressly provides for testimony in behalf of the 
spouse in a criminal case, it is singularly silent as to the general compe- 
tency of one spouse to testify against the other. Applying the rule of 
construction adopted in State v. Orth,° the court in the principal case 
concluded that the legislature impliedly manifested an intent not to 
disturb the spouse’s general incompetency except as specifically modified 
by the statute.° 

It is arguable that this factual situation is covered by the later pro- 
vision in the statute, which reads: “Husband or wife shall not testify 
concerning a communication made by one to the other, or act (italics 
added) done by either in the presence of the other during coverture, 
unless the communication was made or act done in the known presence 
or hearing of a third person competent to be a witness . . . ”* What 
authority there is in this state negatives this suggestion,” on the basis 
that this clause was not meant to enlarge the specific exceptions to a 
spouse’s general incompetency in such cases. 

Though for the purposes of the principal case it was not necessary 
to decide, it is not at all clear what position the Ohio courts will take 
when the issue is confined to a question of whether this “general incom- 
petency” is a rule of privilege or of qualification. For three hundred 
years it has now been recognized as a fundamental maxim that the 
public has a right to every man’s evidence.® This right is subject to 
two general exceptions—witness disqualification and witness privilege. 
In the abstract, they are easily distinguishable. A witness who is dis- 
qualified is not permitted to testify."° A witness who is privileged is not 
compelled to testify, but may do so if the exemption be waived by the 
proper party.” 

With respect to our particular problem, the common law rule has 


always been stated to be that neither party to a marriage is a competent 


* Johnson v. U. S., 221 Fed. 250, 137 C.C.A. 106 (1915); Barber v. Goddard, 9 
Gray (Mass.) 71 (1857); Hasbrouch v. Vandervoort, 9 N. Y. 153 (1853); Ex parte 
Beville, 58 Fla. 170, 50 So. 685, 19 Ann. Cas. 48, 27 L.R.A. (N.S.) 273 (1909). 

5 59 Ohio St. 130, 86 N.E. 476, 22 L.R.A. (N.S.) 240 (1908). 

® State v. Payion, 10 Ohio Dec. Rep. 826, 21 Cinc. L. Bull. 337 (1889); in accord, 
Ulmer v. State, 157 Miss. 807, 128 So. 749 (1930); State v. Herbert, 92 N. J. Law 341, 
105 Atl. 796 (1918). 

7 Ohio G.C., supra, note 1. 

8 Rosser v. State, 10 Ohio L. Abs. 69 (1931). 

* WicmoreE, TREATISE ON Law oF Evipence, (2d Ed. 1923) sec. 2192; Lathrop v. 
Clapp, 40 N. Y. 328, 100 Am. Dec. 493 (1869); Ex parte Barnes, 73 Tex. Crim. 583, 
166, S.W. 728, 51 L.R.A. (N.S.) 1155 (1914); In Re Davies, 168 N. Y. 89, 6 N.E. 118, 
56 L.R.A. 855 (1901). 

1° McKeEtvey, HANDBOOK OF THE Law oF Evipence, (4th Ed. 1932) sec. 245. 

1 Ibid. 
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witness in favor or against the other,'* save in a few exceptional cases 
in which their testimony is held admissible on the ground of necessity.** 
As a general principle this sufficed in most instances. There was no 
occasion for further analysis—to decide whether anti-marital testimony 
was a disqualifying factor or a matter of privilege. 

Clearly, at common law a favorably testifying spouse was disquali- 
fied."* The exclusion was absolute; the consent of neither spouse could 
have made the other competent. Coupled as it generally was in state- 
ment with this disqualification, it was but natural that many courts 
considered an adverse testifying spouse to be disqualified.*° The better 
reasoned authority, however, supports the privileged character of such 
16 


testimony.’® Historically, the latter approach seems to be on firm 


ground. The privileged nature of this testimony was recognized some 
time prior in point of time to its association by Lord Coke in 1628 with 
the disqualification."’ Logically dissimilar policies underlie the two rules. 
The rationale for the disqualification is the danger of false testimony; 
for the privilege, marital dissension and a natural repugnance of com- 
pelling a wife or husband to be the means of the other’s condemnation.** 

The Ohio courts previous to the enactment of the first statutory 
modification followed the general rule as to the spouse’s general incom- 
petency.’” Nor are there any decisions as to the real character of this 
“incompetency.” There is dictum in a comparatively recent appellate 
case," however, that indicates that this common law incompetency 
could not be waived. 


* Coxe, COMMENTARY UPON LiTTLETON, 6 b. (1628); Stein v. Bowman, 13 Pet. 209, 
10 U. S. (L. Ed.) 129 (1839); Wilke v. People, 53 N. Y. 525, 1 Cow. Cr. 541 (1873); 
Burlen v. Shannon, 14 Gray (Mass.) 433 (1860). 

18 BracKsTONE, CoMMENTARIES, (1765) I, p. 443; Butler v. Phillips, 38 Colo. 378, 
88 Pac. 480, 12 Ann. Cas. 204 (1906); State v. Kodat, 158 Mo. 125, 59 S.W. 73, 81 
Am. St. Rep. 292, 51 L.R.A. 509 (1900); Whipp v. State, 34 Ohio St. 87, 32 Am. Rep. 
359 (1877). 

14 WicMorE, supra, note 9, sec. 604 comments: “There cannot be the slightest doubt 
upon the principle, but the few rulings are not satisfactory, partly owing to the usual 
statutory regulation, in the same section of both the disqualification and the privilege, the 
language of the one being in truth inappropriate for the other.” See Barbat v. Allen, 
7 Exch. 609 (1852) (waiver not allowed, because the consent was not given till after the 
judge’s rule of exclusion. Quaere: Suppose consent had been given in time.); Falk v. 
Witham, 120 Cal. 479, 52 Pac. 707 (1898) (incapacity of the other spouse to consent 
dees not allow an examination). 

15 Barber v. People, 203 Ill. 543, 68 N.E. 93 (1903); Brock v. State, 44 Tex. Cr. 
335, 71 S.W. 20 (1902); Davis v. State, 45 Tex. Cr. 292, 77 S.W. 451 (1903). 

16 Pedley v. Wellesley, 3 C. & P. 558 (1829); People v. Chadwick, 4 Cal. App. 63, 
87 Pac. 384 (1906); Benson v. Morgan, 50 Mich. 77, 14 N.W. 705 (1883); Green- 
LEAF, TREATISE ON THE Law oF Evipence, (16th Ed. 1899) sec. 333e. 

17 Anon., 1 Brownlow 47 (1613). 

18 WicMorE, supra, note 9, sec. 2228. 

1° Steen v. State, 20 Ohio St. 333 (1870); Schultz v. State, 32 Ohio St. 276 (1877); 
Whipp v. State, 34 Ohio St. 87, 32 Am. Rep. 359 (1877); State v. Smith, 7 Ohio N.P. 
72, 9 Ohio Dec. (N.P.) 749 (1898). 

2° Locke v. State, 33 Ohio App. 445, 169 N.E. 833, 7 Ohio L. Abs. 653 (1929). 
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Under the present statute** and its immediate predecessors, whose 
provisions for our purposes are the same, the question remains unan- 
swered. It presents a vexatious problem, particularly in view of the 
absence of Ohio common law authority on the point. 

It is certainly arguable that the very absence of statutory reference 
to anti-marital testimony reflects the intention of the legislature to 
retain the common law rule.** If so, we have reached a stalemate, 
except for such dicta as referred to earlier. That same case** continues 
as to the effect of the statute: “The spouse is no longer absolutely 
incompetent. Husband or wife may testify for each other, and this 
partial competency makes it possible for the accused to waive the com- 
petency of such witness when called by the state.” However irrational 
this approach may seem, it is fairly apparent that the court is seeking 
to declare this a privilege. 

In Ruch v. State** the question was directly in issue. On a trial for 
a crime, the wife of accused was called by the state and gave material 
testimony, and no objection was made and no motion to exclude was 
made during the trial. The court held this to be a waiver of the statutory 
provisions and its admission no reversible error. Despite the construction 
adopted by the court, the case is not too helpful. Though the wife be 
incompetent, still if no objection is made, there is invited error. The 
burden is upon defendant to object. 

From the standpoint of policy, every consideration supports the 
theory that this “incompetency to testify against one’s spouse” is a 
matter of privilege. 

Should we conclude that, as a matter of fact, the Ohio courts look 
upon this as a rule of privilege, the one remaining problem is: Whose 
is the privilege and who may waive it? If we consult the reason most 
commonly advanced in support of the privilege, namely, the prevention 
of marital dissension, it would seem to attribute the privilege to the 
marital party only, and not to the marital witness. But taking the other 
suggested reason for the privilege, namely, immunity from the repug- 
nant situation of being condemned by one’s spouse, the privilege seems 
to be equally that of party and of witness.”° 

It has been established in some courts that at least the privilege 
belongs to the party spouse against whom the other is offered as a wit- 

*1 Ohio G.C., supra, note 1. 

*2 State v. Orth, supra, note §. 

8 Locke v. State, supra, note 20. 


*4 111 Ohio St. 580, 146 N.E. 67 (1924). 
*© WicMoRE, supra, note 9, sec, 2241; see 2 L.R.A. (N.S.) 863. 
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ness."° Rarely is the privilege denied to belong to the witness spouse.” 
And rarely also is it denied to belong to the party spouse.”* 

Though to assume from the present state of the cases that the Ohio 
courts will construe this general incompetency to testify against one’s 
spouse to be a privilege may seem somewhat radical, the definite trend 
throughout the country is certainly in this direction. In line with this, 
the most acceptable means of clarifying the irresolution resulting from 
the clumsily worded statute is by legislative enactment specifically pro- 
viding that anti-marital testimony is privileged. 


R.G. T. 


EvIpENCE — Res GesTaE — Hearsay RuLE — 
SPONTANEOUS EXCLAMATIONS 


Res Gestae is the “lurking place of a motley crowd of conceptions 
in mutual conflict and reciprocating chaos . . . the conflict and the 
chaos will not cease until the various conceptions concealed beneath the 
ample wings of the res gestae are released from a coverture as alien to 
most of them as the nest from which the mis-laid cuckoo first surveys 
the world.” The use of the term res gestae and its application to the 
field of evidence by Lord Ellenborough in 1805 was more or less of 
an historical accident.” It has come down since 1805 through custom 
or habit and is used as a reason for permitting many varieties of subject 
matter to be placed in evidence. It is one of the most ubiquitous phrases 
in the law®* and is perhaps used most frequently in the law of evidence. 
This note is limited to an analysis of the use of res gestae in that field. 


2° Ward v. Dickson, 96 Ia. 708, 65 N.W. 997 (1896); People v. Gordon, 100 Mich. 
518, 520, 59 N.W. 322 (1894); Lihs v. Lihs, 44 Neb. 143, 62 N.W. 457 (1895). 
* Turner v. State, 60 Miss. 351 (1882) (assault and battery on the wife, the wife 
compellable to testify, though unwilling, the husband not having a privilege). 
28 State v. Geer, 48 Kan. 752, 754, 30 Pac. 236 (1892) (the wife may consent, 
though not compellable, to testify against husband); Com. v. Baronian, 235 Mass. 364, 
126 N. E. 833 (1920); Com. v. Barker, 185 Mass. 324, 70 N.E. 203 (1904). 


* Stone, Res Gestae Reagitata (1939) 55 Law Q. Rev. 66. 

* The first use of the plural term, res gestae, by a judge is believed to be in the 
opinion given by Lord Ellenborough in Aveson v. Kinnaird, 6 East 188, 193-194 (1805), 
wherein he referred to Thompson v. Trevanion, Skinner 402 (1694), as holding admis- 
sible “as part of the res gestae” certain statements made by an injured person imme- 
diately after an assault. As a matter of fact, there was no reference made to any such 
term as res gestae in Lord Holt’s opinion in Thompson v. Trevanion. Prior to 1805 the 
singular form res gesta had been used several times in judicial reports. See Thayer, Bed- 
ingfield’s Case, 15 Am. L. Rev. 5, 81, for a history of the terms res gesta and res gestae. 

*See 3 Wicmore, Evipence (2d ed. 1923) secs. 1768-1769. To establish liability 
for acts of agent: 2 Mecuem on Acency, (2d ed. 1914) secs. 1781-1785 and secs. 1793- 
1799; Thomas v. Hargrave, Wright’s Rep. (Ohio, 1834) 595. To establish liability for 
acts of co-conspirator: Clawson v. State, 14 Ohio St. 234 (1863), Hutchinson v. State, 
8 Ohio C.C. (N.S.) 313, 18 Ohio C.D. 595 (1906). 
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Undoubtedly, res gestae served a useful purpose in those times of 
the past when so much relevant evidence was barred by rules rendering 
incompetent, as witnesses, the parties to the action. Its utility may have 
continued up to relatively recent times in admitting certain statements 
otherwise excluded by the hearsay rule. Calling these statements res 
gestae did not change their hearsay character but seemed to aid the 
courts in admitting them. With the formulation and recognition of 
many exceptions to the hearsay rule, which cover adequately and clearly 
the hiatus, the doctrine of res gestae, embodying hearsay statements, 
would seem to be entirely useless. Lack of utility, however, is not the 
strongest objection which has been made to the use of the phrase res 
gestae. Not only is it utterly useless, but it is in fact harmful. By reason 
of its vagueness and ambiguity it invites the confusion, by both bench 
and bar, of the rules of evidence which have developed and which should 
be held to have supplanted this former “handy-andy.” Is not this con- 
fusion inevitably concomitant with the use of this term res gestae? As 
one writer suggests,* it is much like an attempt to group men, horses, 
cats and tables under a single designation—“belegged creatures” — 
because they all have legs. Any feature that could be said to be common 
to all the conceptions customarily included under res gestae would be 
as lacking in significance as the legs that men, horses, cats and tables 
have in common. 

Text writers on evidence have condemned in strong language the 
present use and preservation of res gestae. Professor Wigmore, in his 
monumental work on evidence,” states: “It should never be mentioned. 
No rule of evidence can be created or applied by the mere muttering 
of a shibboleth. There are words enough to describe the rules of evi- 
dence. Even if there were no accepted name for one or another doc- 
trine, any name would be preferable to an empty phrase so encouraging 
to looseness of thinking and uncertainty of decision.” Professor Thayer’s 
criticism is less scathing.” “Lawyers and judges seem to have caught at 
the term res gestae,—a phrase . . . which was a foreign term, a little 
vague in its application, and yet in some applications of it precise,—they 





“ Note 1, supra. 

® WicmorE, note 3, supra, sec. 1767, p. 775. In section 1768, Professor Wigmore 
proceeds to classify the concepts embodied in res gestae in which classification he lists as 
one group “Verbal Acts.” Professor Edmund Morgan criticizes this term: “. . . the 
phrase ‘verbal act? . . ., as commonly used, is less vague than res gestae only because 
it is couched in English, instead of Latin.’ Morgan, A Suggested Classification of Utter- 
ances Admissible As Res Gestae (1922) 31 Yale L.J. 229, at 235. Morgan’s condemna- 
tion of the courts’ resort to res gestae is vigorous: “The marvelous capacity of a Latin 
phrase to serve as a substitute for reasoning, and the confusion of thought inevitably ac- 
companying the use of inaccurate terminology, are nowhere better illustrated than in the 
decisions dealing with the admissibility of evidence as res gestae.” 

® Tuaver, Lecat Essays (1908) 207, at 244. 








84 LAW JOURNAL — DECEMBER, 1939 


seem to have caught at this expression as one that gave them relief at 
a pinch. They could not, in the stress of business, stop to analyze 
minutely; this valuable phrase did for them what the ‘limbo’ of the 
theologians did for them, what a ‘catch-all’ does for a busy housekeeper 
or an untidy one,—some things belonged there, others might, for pur- 
noses of present convenience, be put there.” 

Many judges have expressed a feeling akin to despair when they 
have sought to define res gestae as an aid in applying it to a situation 
confronting them.’ Only a few, however, have sought to extirpate the 
doctrine or even to avoid its use.” The general result is that res gestae 
is undefined but nevertheless applied in many and divers situations. 

The phrase res gestae as currently used comprehends both hearsay 
and non-hearsay evidence.” Although it is essential to recognize that 
both types of evidence exist under the guise of res gestae, a more detailed 
analysis is necessary in order to resolve much of the confusion attending 
the use of the phrase. Professor Morgan’ has suggested that the cases 
involving res gestae may be classified under seven heads.” 


*In Cox v. State of Georgia, 64 Ga. 375 (1879), Judge Bleckley admitted: “The 
difficulty of formulating a description of the res gestae which will serve for all cases, 
seems insurmountable. To make the attempt is something like trying to execute a por- 
trait that shall enable the possessor to recognize every member of a very numerous family. 
Eschewing anything so impracticable, and letting the present case sit for its own indi- 
vidual likeness, . . .” [the Court proceeded to apply the res gestae rule]. In Craig’s Case, 
30 Tex. Cr. App. 619, 621, 18 S.W. 297 (1892), Judge Hurt said: “Just when the fact 
or statement is or is not a part of the res gestae is one of the most difficult questions to 
solve known to the writer.”” Why do not the courts denounce the phrase, now that it has not 
only lost its usefulness (which was the original reason for its use) but has in fact become 
a source of difficulty and confusion? In State v. Lasecki, go Ohio St. 10, 106 N.E. 660 
(1914), Judge Wanamaker, in reversing the Court of Appeals, on an evidentiary issue 
involving res gestae, apologized: “We feel, however, that it is but just to say that the 
judgment of the Court of Appeals in this case finds abundant warrant in the former deci- 
sions of this court in analogous cases.” 

Mr. Justice Holmes, it has been said, refused to resort to the use of res gestae. 
“When counsel was attempting to introduce certain hearsay, Holmes, J., presiding, said: 
‘No, the hearsay rule has been a good deal nibbled round the edges, but nobody has taken 
quite such a bite out of it as that. And I think I won’t set the example.’ ‘Not as part of 
the res gestae?’ asked the counsel. Holmes, J., replied: “The man who uses that phrase 
has lost temporarily all power of analyzing ideas. For my part, I prefer to give articu- 
late reasons for my decisions’.” Ex relatione Samuel Williston as recorded in an unpub- 
lished journal of James Bradley Thayer (1895), quoted in Morgan, Some Suggestions 
for Defining and Classifying Hearsay (1938) 86 U. of Pa. L. Rev. 258, at 266 fn. But 
cf. opinion in Beck v. Dye, —Wash.—, 92 P. (2d) 1113 (1939), in which the court 
concluded: “the term res gestae is not a mere shibboleth by an indiscriminate use of which 
every unsworn statement made during a particular transaction is to be admitted, but it is 
a doctrine which recognizes that, under certain circumstances, a declaration may be of such 
spontaneous utterance that, metaphorically, it is an event speaking through the person, as 
distinguished from a person merely narrating the details of an event.” 

* Wicmork, note 3, supra. 

1° Professor of Law, Harvard University. 

11 Morgan, A Suggested Classification Of Utterances Admissible As Res Gestae 
(1922) 31 Yale L. J. 229; Morgan, Res Gestae (1937) 12 Wash. L. Rev. 91. 
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1. Utterances as Operative Facts 

The first, and probably the clearest, class is that in which the words 
or statements constitute an operative fact.'* For example, in an action 
alleging slander, where the question is whether the defendant uttered 
such words, the fact and content of the utterances are material in and 
of themselves. This is clearly not a hearsay use. The same is true in 
the proof of an oral contract. ‘The words themselves are the operative 
facts. 


2. Utterances Not the Essential Facts but Material to the Issue 

In the second class the words are not the essential facts but may be 
important as a part of the issue. For example, it may be essential to 
notice of injury by municipal negligence, in a damage action against a 
municipality; or in bankruptcy, the answer “not at home,” given by a 
servant to a creditor inquiring at the house of the debtor, may under the 
substantive law constitute a refusal or denial to his creditors and thus 
amount to an act of bankruptcy. These words are offered regardless of 
their truth and, consequently, are not hearsay. 


3. Utterances Giving Operative E ffect to and Accompanying 
Ambiguous A cts 

A third group of cases using the res gestae phrase embodies those in 
which the legal significance of an act (non-verbal) depends upon words 
accompanying it.’* Here the act of itself is ambiguous when established 
in evidence. The words spoken by the actor contemporaneously with 
the act resolve the ambiguity. The statement may be, and frequently is, 
an operative fact. A hands over to B a book. This act, in the absence 
of words, might indicate a sale, a bailment, a gift or the return of a 
loan. The words uttered by A at the time of the transfer may eliminate 
all of these possibilities but one. So the statement is relevant, material 
and, not being hearsay, is admissible. 


?* An operative fact is one which, by itself or in connection with others, operates to 
create legal relations between the parties. 

1814 The requirement of contemporaneity in these two groups is often applied to ut- 
terances which are, in reality, spontaneous exclamations (class seven, infra). The use of 
the phrase res gestae has been largely responsible for the confusion of these completely 
separate doctrines. The outstanding example is Bedingfield’s Case (1879) 14 Cox C. C. 34, 
in which Cockburn, C. J., failed to distinguish between hearsay exclamations admissible 
under an exception to the hearsay rule (group seven) and statements admissible as verbal 
parts of facts in issue (classes three and four). He applied the contemporaneity require- 
ment, properly applicable only to the latter, to an utterance which fell under the former 
class where no such requirement exists. 

In Railroad Co. v. Kowatch, 120 Ohio St. 532, 166 N.E. 682 (1929), the court 
used Wigmore’s criteria of competent spontaneous exclamations to determine whether a 
scream was “part of the res gestae” and so would seem to infer that the res gestae rule is 
synonymous with the “Spontaneous Exclamations” exception. At pages 537-538, however, 
the court used language tending to show that the contemporaneity of the scream was 
considered. 
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4. Utterances as Evidence of Intent — where intent accompanying 
an act is an operative fact 

Under a fourth heading may be placed cases in which the legal 
significance of an act depends upon the intent which accompanies it.” 
Here again the act of itself is ambiguous. The intent of the actor at the 
time of the act is an operative fact. If the utterances are not offered 
for their truth, they fall into the second class; otherwise, they fall into 
the next class. 


5. Utterances as Declarations of Mental Condition 


The fifth group of cases embraces those in which the utterance is a 
declaration of a presently existing mental condition.’ Since the utter- 
ance is offered for its truth, it is clearly hearsay, but is now generally 
held admissible as an exception to the hearsay rule. The doctrine of res 
gestae is no longer needed as a means of admitting such statements of 
mental condition. The clearest case is one where the mental state or 
intent is an operative fact. Cases, like the famous Hillman case,** in 
which the mental state is only sought to be established as a fact from 
which to reason that the utterer carried out such intent either prior to 
or subsequent to the utterance, present a more difficult problem. The 
problem is suggested here only for purposes of contrast and no attempt is 
made in this note to discuss the many possibilities of this “mental condi- 
tion” exception to the hearsay rule. 


6. Utterances Accompanying an Independently Admissible A ct 
The sixth class consists of a large group of cases in which the utter- 
ance is contemporaneous with an act (non-verbal), independently ma- 
terial and admissible, relating to that act and throwing some light 
upon it. 
7. Spontaneous Exclamations 


Cases in which the term res gestae, as used, is synonymous with the 


»” 


widely accepted “Spontaneous Exclamations” exception to the hearsay 


rule, comprise the seventh group.’ Professor Wigmore has been instru- 
) g I g 


15 This includes declarations of present pain which comprise a separate and generally 
recognized exception to the hearsay rule; see note 19, infra. 

16 Mutual Life Ins. Co. v. Hillman, 145 U.S. 285, 12 Sup. Ct. 909, 36 L. Ed. 706 
(1892). 

17 See 3 WicmoreE, EvipeNce (2d ed. 1923) sec. 1749, where the author states: 
“Under certain external circumstances of physical shock a state of nervous excitement 
may be produced which stills the reflective faculties and removes their control, so that the 
utterance which occurs is a spontaneous and sincere response to the actual sensations and 
perceptions already produced by the external shock. . . . Since this utterance is made un- 
der the immediate and controlled domination of the senses, and during the brief period 
when considerations of self-interest could not have been fully brought to bear by reasoned 
reflections, the utterances may be taken to be particularly trustworthy.” 
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mental in the adoption of this exception and he lists as the requirements: 
(1) there must be some shock startling enough to produce nervous 
excitement and to render the utterance spontaneous and unreflecting; 
(2) the utterance must be made before time to contrive and misrepre- 
sent; (3) the utterance must relate to the circumstances of the occur- 
rence. Wigmore urges that these requirements guarantee trustworthi- 
ness. It is submitted that, while a statement made by a person under 
nervous excitement may offer more guarantees of honesty, it is very apt 
to be inaccurate and, therefore, unreliable.’* Professor Morgan suggests 
that the utterances appearing in class six should be recognized as an 
exception to the hearsay rule. He feels that the requirement of con- 
temporaneity is a more satisfactory guarantee of trustworthiness than is 
spontaneity. Wigmore’s theory, on the other hand, makes contempor- 
aneousness important only as evidence of spontaneousness. 

In these seven classes, there are instances of both hearsay and non- 
hearsay evidence. There is no hearsay in the first three groups. In the 
fifth, sixth and seventh classes, the hearsay rule is applicable, but the 
utterances may be admitted as coming within an exception to the rule. 
The fourth class involves both hearsay and non-hearsay evidence, de- 
pending upon the use to which the utterance is put. It is evident that 
no one phrase can be used which will be descriptive of all the foregoing 
classes. It is not surprising that courts often lose their way in the mazes 
of res gestae. It is surprising that they continue to follow such a circuit- 
ous and devious path. Would it not be more desirable for the courts to 
determine the exact reason for the competency of these utterances? If 
they are admissible it must be because they are not hearsay, or being 
hearsay, they come within an exception to the hearsay rule. The use 
of the phrase res gestae cannot make otherwise incompetent evidence 
admissible. 

In a recent Ohio case, Bake v. Indus. Comm.,”* the court invoked 
what, in Ohio, has been called the res gestae rule—which rule the court 
states is “an exception to the elementary rule of evidence excluding 
hearsay.” The statement sought to be introduced in evidence in this 
action to obtain Workmen’s Compensation was one made by the 
deceased to the testifying witness that, during the day, he (deceased) 
“had hurt himself lifting a crate of head lettuce . . . in the kitchen 
of the Oxford College.” Held: the statement was not admissible be- 
cause not “part of the res gestae.” 


> 


18 See Hutchins and Slesinger, Some Observations On The Law of Evidence (1928) 
28 Col. L. Rev. 432, where the writers speak of psychological tests which have been 
made tending to show that shock and nervous excitement impair the powers of perception. 
Their conclusion is that “psychologically speaking, hearsay is inadmissible, especially (not 
except) if it be a spontaneous exclamation. 

® 135 Ohio St. 627, 22 N.E. (2d) 130, 15 Ohio Op. 7 (1939). 
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The statement was hearsay since it was offered for its truth—that 
is, to prove that the deceased hurt himself lifting a crate of lettuce 
because he said he did.”° If it is to be admitted it must be because it 
comes within an exception to the hearsay rule. It does not come under 
class seven, supra, because there was no startling event and the state- 
ment was not spontaneous. Class six is not applicable because the state- 
ment did not accompany an independently material act. The “mental 
condition” exception (class five) cannot apply because (1) it is not a 
statement of present pain or suffering and (2) it relates to the cause of 
the injury." The obvious conclusion is that the statement is not 
admissible. 

The same result was reached in Dugan v. Indus. Comm.,”* in 
respect to a statement of the employee that “he had slipped and fallen.” 
This statement was made to his physician at least two hours after the 
fall. Again, the hearsay statement failed to comply with the criteria of 
any exception to the hearsay rule and was, therefore, incompetent.”* 

In both cases the res gestae rule was said to require, not strict con- 
temporaneity, but rather that the statement be “in the nature of an 
exclamation,” the competency of which “depends primarily upon having 
been spontaneous or impulsive and not a narrative of a past event.” 

While spontaneity is important in some of these situations, it seems 
obvious that no one thing can be essential for all the heterogeneous mass 
included in the term res gestae. The competency of an utterance can 
best be determined by first deciding whether it is or is not hearsay, and 
if hearsay, whether it comes under any recognized exception to the 


hearsay rule. R. H.5. 


2° 3 WicMorE, note 17, supra, sec. 1746. At page 737 it is stated: “The hearsay 
rule . . . forbids the use of an assertion, made out of court, as testimony of the truth of 
the fact asserted. . . . Whenever, therefore, an utterance is used as testimony that the 
fact asserted in it did occur as asserted, that is, on the credit of the speaker as a credible 
person, it is being used testimonially, and is within the prohibition of the hearsay rule.” 

*1 The general statement of the exception is that declarations are admissible in evi- 
dence when they relate to present pain and suffering, that is, pain existing at the time the 
declarations are made; but the statements are not competent if they relate to the cause of 
the pain or suffering. Lake Shore G& Mich. Southern R. R. Co. v. Yokes, 12 Ohio C. C. 
499, 5 Ohio C. D. 599 (1895); Indus. Comm. v. Strassel, 11 Ohio App. 234, 30 Ohio 
C. A. 460 (1919). But contra as to statements relating to the cause of the pain made to 
a physician within a short time after the cause: Hartley v. Model Dairy Products Co., 
25 Ohio L. Abs. 146 (1937); Baker v. Indus. Comm., 44 Ohio App. 539, 186 N.E. 10 
(1933); Dabbert v. Travelers Ins. Co., 2 Cin. Super. Ct. 98 (1871). 

Wigmore justified the exclusion from the exception of declarations relating to the 
cause of the pain: “Statements of external circumstances causing the injury, namely the 
events leading up to it, the immediate occasion of it, or the nature of the injury, do not 
satisfy the Necessity principle, because they do not relate to an internal state, and thus 
other evidence is presumably available; moreover they have not the usual Guarantee of 
Trustworthiness because they are not naturally called forth by the present pain or suf- 
fering.” 3 Wigmore, Evipence (2d ed. 1923) sec. 1722. 

*?'135 Ohio St. 652, 22 N.E. (2d) 132, 15 Ohio Op. 17 (1939). 

*8 See note 21, supra. The statement was not within the “mental condition” exception 
because it was a statement of the cause of the injury; also, it was a statement as to a past 
fact and not a present one, 
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NEGOTIABLE INSTRUMENTS 


NEGOTIABLE INSTRUMENTS — WHat CONSTITUTES 
A Fictitious PAYEE 


An agent for an insurance company in the settlement of claims 
against it, with authority to sign and execute drafts, executed drafts in 
favor of certain claimants but failed to deliver them. Instead he forged 
the signatures of the payees as endorsers, and collected on the drafts 
through his own bank. The plaintiff, after indemnifying the insurance 
company, sued the bank. It was held that the plaintiff might recover 
on the theory of money paid under mistake of fact.’ 

Under section 9(3) of the N. I. L.? an instrument is payable to 
bearer “when it is payable to the order of a fictitious or non-existing 
person, and such fact was known to the person making it so payable.” 
Unquestionably this rule was adopted to protect subsequent bona fide 
holders from the rigors of the forged indorsement rule, where the maker 
or drawer uses a fictitious payee in order to clothe the instrument with 
additional credit; still, it has been a prolific source of litigation in cases 
where an agent, having authority to draw in the name of his principal, 
forges the signature of the make-believe payee and uses the instrument 
for his own benefit.’ 

Whether the payee is a “fictitious person” within the meaning of 
the act so as to make the instrument payable to bearer is determined 
largely, if not altogether, by the intention of the one making the instru- 
ment, and not by the existence or non-existence of the payee.* ‘Thus 
where the instrument is payable to an existing person but without intent 
that he should receive it, the payee is fictitious, within the rule.° On the 
other hand, where the instrument is payable to a non-existing person, 
believed to be existing, with the intent that he should receive it, the 
payee is not fictitious, within the rule.® 

To what extent the presence or absence of an actual interest in the 

1 Hartford Accident & Indemnity Co. v. First Natl. Bank, 61 Ohio App. 217, 11 
Ohio Op. 329 (1938). 

* Ohio G.C. sec. 8114. 

® Bicetow, Bits, Nores & Cuecks, (3d ed. 1928) p. 96. 

* Bourne v. Maryland Casualty Co., 185 S.C. 1, 192 S.E. 605 (1937); Atlanta & L. 
Nat. Bank v. First Nat. Bank, 38 Ga. App. 768, 145 S.E. 521 (1928); Snyder v. Corn 
Exch. Nat. Bank, 221 Pa. 599, 70 Atl. 876 (1908). 

5 Choctaw Grain Co. v. First Nat. Bank, 175 Okla. 458, 53 P. (2d) 579 (1936); 
Norton v. City Bank & T. Co., 294 Fed. 839 (C.C.A. 4th), 74 A.L.R. 825 (1923); PaAil- 
lips v. Mercantile Nat. Bank, 140 N.Y. 556, 35 N.E. 982 (1894). 

® McCormack v. Central State Bank, 203 Iowa 833, 211 N.W. 542 (1926); Cale- 
donian Ins. Co. v. National City Bank, 208 App. Div. 83, 203 N.Y.S. 32 (1924); Fletcher 


American Nat. Bank v. Crescent Paper Co., 193 Ind. 329, 139 N.E. 664 (1923). Contra, 
Kohn v. Watkins, 26 Kan. 691, 40 Am. Rep. 336 (1882). 
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payee will affect the rule is not completely settled. If the payee is a real 
person who has a definite interest in the transaction, it is frequently 
implied that he cannot be a fictitious payee, regardless of the intention 
of the maker.’ But in a case where this factor was present, no difficulty 
was experienced in finding that the instrument was payable to bearer.” 
However, where the payee has no definite interest but the maker intends 
that he should have such an interest he is not a fictitious payee.° 

Who is the “person making it so payable” whose knowledge is essen- 
tial to bring into operation section 9(3) of the N. I. L., so as to make 
the instrument payable to bearer? On its face, the phrase seems clear 
enough, and yet considerable conflict exists with respect to its interpre- 
tation. Some courts hold that it refers to the named maker or drawer,’° 
while others hold that it refers to the person actually drawing the 
instrument.** Courts favoring the view that it is the named maker or 
drawer whose knowledge is required reach about the same result as 
courts favoring the other view, because they are willing, in the ordinary 
case, to impute this knowledge to the principal.*” So it may be said, and 
practically all courts agree, that, in the absence of complicating factors, 
where an agent with authority to draw negotiable instruments draws a 
note, check or draft payable to a fictitious or non-existing payee and 
then endorses the name of such payee, the bank or person taking it for 
value will be protected on the theory that such an instrument is payable 
to bearer and so requires no indorsement to pass title.’* A like result is 
reached where the agent is allowed merely to fill in the payee’s name.” 
But if the agent, without authority to draw negotiable instruments, 
induces his principal to draw a note, check or draft payable to one whom 
the agent knows to be fictitious, the courts are in general accord in 
holding that the instrument is not payable to bearer and therefore 

7 BicELow, Butts, Norges & Cuecxs (3d ed. 1928) p. 97. 

® Bourne v. Maryland Casualty Co., 185 S.C. 1, 192 S.E. 605 (1937). 

® Rogers v. Ware, 2 Neb. 29 (1873); Hill v McCrow, 88 Ore. 299, 170 Pac. 306 
(1918). In the latter case the court gives the following example: “If A executes a ne- 
gotiable promissory note to his neighbor B in payment for a brand of cattle agreed to be 
sold to A, which A is led to believe B owns, and if it should be found that in fact B did 
not own the cattle, that would not make B a fictitious or non-existing person.” 

2° American Hominy Co. v. National Bank of Decatur, 294 Ill. 223, 128 N.E. 391 
(1920); American Sash & Door Co. v. Commerce Trust Co., 332 Mo. 98, 56 S.W. (2d) 
1034 (1933); Snyder v. Corn Exch. Nat. Bank, 221 Pa. 599, 70 Atl. 876 (1908). 

11 Goodyear Tire & Rubber Co. v. Wells Fargo Bank & Union T. Co., 1 Cal. App. 
(2d) 694, 37 P. (2d) 483 (1934); Mueller & Martin v. Liberty Ins. Bank, 187 Ky. 44, 
218 S.W. 465 (1920). 

12 See note 10, supra. 

18 Hartford Accident & Indemnity Co. v. Fifth Third Union Trust Co., 23 F. Supp. 
53 (D.C. 1920); Snyder v. Corn Exch. Nat. Bank, 221 Pa. 599, 70 Atl. 876 (1908); 


Phillips v. Mercantile Nat. Bank, 140 N.Y. 556, 35 N.E. 982 (1894). 
** Rancho San Carlos v. Bank of Italy Nat. Trust & Savings Assoc., 123 Cal. App. 


291, 11 P. (2d) 424 (1932). 
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requires a bona fide indorsement to pass title.*” Feeling, perhaps, that it 
would be more just to protect the subsequent holder in this type of case, 
several states have broadened their statutes to take care of this situation.*® 
Moreover, a recent California case, dealing with a comparable situation, 
adopted a more liberal view. In that case an employee of one of the 
bank’s depositors purchased cashier’s checks and prevailed upon the bank 
to make them payable to an actual person whom he intended to have 
no interest in them, and the court held that the checks were payable 
to bearer.** 

A complicating factor in some of the cases has been the necessity of 
having more than one individual sign the note or draft. This would 
seem to make more difficult the application of the rules heretofore con- 
sidered with respect to cases where the named maker or drawer is a 
different person from the one actually drawing the instrument. Espe- 
cially is this true under the view that the knowledge or intent of the 
person actually drawing the instrument is controlling, for there it appears 
logical to require all sighers to have a similar interest."* Furthermore, 
the requirement for more than one signature is used in most instances 
as a safeguard against fraudulent agents. Oddly enough, in the few 
instances in which this problem has come up, the courts have taken the 
view that the fraudulent intent of one of two co-signers is sufficient to 
render the instrument payable to bearer.*” 

As in many other situations arising under the N. I. L., the question 
here is as to which one of two innocent parties will be called upon to 
sustain a loss due to the fraudulent act of some third party. Likewise, 
as in other situations, the courts appear to be willing to mitigate the 
hardship which may result from an arbitrary application of the rule by 
introducing additional restrictions on its operation. Just as the fictitious 
payee rule modifies the forged indorsement rule, so the rule which favors 
the party least at fault offsets any unfairness which may result from the 
operation of the fictitious payee rule. 

The principal case offers an excellent example of this technique. 

*® Commonwealth v. Globe Indemnity Co., 323 Pa. 261, 185 Atl. 796 (1936); 
Metropolitan Casualty Ins. Co. v. First Nat. Bank, 261 Mich. 450, 246 N.W. 178 (1933); 
Egner v. Com. Exch. Bank, 42 Misc. 552, 86 N.Y.S. 107 (1904). See also Jones & Sons 
v. Peoples Bank Co., 14 Ohio N.P. (N.S.) 129 (1913), reversed on other grounds in 95 
Ohio St. 253, 116 N.E. 34 (1917). 

7° Tl. Rev. Stat. (1937), c. 98 sec. 29 (3); Iowa Code (1932), sec. 26-109 (3); 
Mont. Rev. Code 1935, sec. 8416 (3). 

17 Union Bank & Trust Co. v. Security First Nat. Bank, 93 Cal. Dec. 174, 65 P. 
(2d) 355 (1937). Note (1937) 25 Cal. L. Rev. 616. 

18 83 U. Pa. L. Rev. 678 (1935). 

1° Bourne v. Maryland Casualty Co., 185 S.C. 1, 192 S.E. 605 (1937); Goodyear 
Tire & Rubber Co. v. Wells Fargo Bank & Union T. Co., 1 Cal. App. (2d) 694, 37 P. 
(2d) 483 (1934). 
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The court emphasizes the fact that the drafts in question were not 
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ordinary drafts in that they contained statements of their purpose to 
release claims against the insurance company, and that the fraudulent 
agent was a regular depositor in the defendant bank. The court then 
says: “It does not seem to us a sufficient answer to all this to say that, 
within the meaning of the Negotiable Instruments Act the drafts were 
payable to fictitious payees, even assuming such to be the legal effect of 
what was done.” While it might be argued that the provision for release 
in the drafts was for the purpose of protecting the insurance company 
from further liability on the same claims, and not to protect it against 
forgery, the presence of such a provision furnished additional evidence 
of negligence on the part of the defendant. 

Viewed in this light there can be no doubt but that the court was 
seeking to perform substantial justice, and it probably succeeded. And 
this is none the less true because a different result was reached in a case 
in the federal court with respect to the same sort of drafts,*” for the 
attending facts in that case were such as to negative any claim of 
negligence on the part of the defendant. W.L.A. 


PROCEDURE 


ProceDuRE — Province oF Court AND JuRY IN ACTION 
Acatinst CORPORATIONS FOR Torts OF STATUTORY 
Porice EMPLOYEES 


In a recent federal case, Erie Railroad v. Johnson, plaintiff sued 
the defendant railroad company alleging an assault and battery, false 
imprisonment, and malicious prosecution by three railroad police officers 
commissioned by the Governor and compensated by the defendant, 
pursuant to sections 9150 and 9151 of the Ohio General Code. The 
latter section provides “policemen so appointed, and commissioned sev- 
erally shall possess and exercise the powers, and be subject to the 
liabilities of policemen of cities in the several counties in which they are 
authorized to act while discharging the duties for which they are 
appointed.” Plaintiff’s evidence tended to show that the three police 
officers, one of whom was a lieutenant, while investigating a reported 
theft of railroad propery, discovered plaintiff in an abandoned garage 
of an oil company, where he was seeking shelter from the rain; they 





°° Hartford Accident & Indemnity Co. v. Fifth Third Union Trust Co., 23 F. Supp. 
53 (Ohio 1938). Note (1939) 6 Un. of Chi. L. Rev. 700. 
1 Erie R. v. Johnson, 106 F. (2d) §50 (1939). 
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told him they were railroad detectives and demanded to know what 
he had done with the company’s property which they claimed he had 
stolen; he was assaulted both at the time of the first encounter and 
again while on the way to the police station where he was locked up. 
The following morning one of the officers executed an affidavit charging 
plaintiff with breaking and entering a railroad car belonging to defend- 
ant. Upon trial these charges were dismissed for lack of evidence. In 
plaintiff’s suit against the railroad company the Federal District Court 
sent the case to the jury, holding that the evidence was sufficient to 
raise a jury question, whether the acts of the officers were outside their 
public duties and authorized by the railroad. The jury found that the 
officers were acting for the defendant and not in their official capacity. 
Judgment for plaintiff was rendered on the verdict. The Circuit Court 
of Appeals reversed the judgment holding that there was not sufficient 
evidence to go to the jury, on this same question,—whether the acts of 
the officers were outside their public duties and authorized by the 
railroad. 

The holding is based upon Ohio law, under the rule of Erie Rail- 
road v. Tompkins.” The court cites Ry. Co. v. Fieback® and Pa. R. R. 
v. Deal* for the Ohio law: that a railroad company is not liable for the 
wrongful acts of such an officer unless such wrongful acts occurred in 
the performance of an act authorized by the Company and outside the 
scope of the public duties of a policeman. In the Deal case, however, 
the evidence on this point was held sufficient to go to the jury. It there 
appeared that a company clerk had been assaulted by thieves while 
attempting to drive them away from a box car; subsequently he con- 
ferred with a railroad police officer,” who determined, on the advice of 
his captain in the railroad police force, to prosecute the thieves, for the 
reason that the officer did not want his men beaten up while protecting 
the railroad’s propery. Accordingly the clerk made affidavit against one 
Deal on authority of the railroad police officer, but upon appearance of 
the accused, the clerk admitted that it was a case of mistaken identity 
and Deal was discharged. In the subsequent action for malicious prose- 
cution brought by Deal against the railroad company the Common 
Pleas Court sent the case to the jury and its action was upheld by the 
Court of Appeals and the Supreme Court. 

The Fieback case states the Ohio law on this point, as held by the 
Circuit Court of Appeals in the instant case, that the one paying the 

* 304 U.S. 64, 82 L. Ed. 1188, 58 Sup. Ct. 817, 114 A.L.R. 1487 (1938). 

® 85 Ohio St. 254, 100 N.E. 889, 43 L.R.A. (N.S.) 1164 (1912). 

* 116 Ohio St. 408, 156 N.E. 502 (1927). 


* In this and subsequent cases all the police officers referred to were appointed under 
public authority and their salary was paid by the respective defendants, 
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salary is not liable unless there is a previous authorization or a subsequent 
ratification. In the Deal case, however, the Ohio Supreme Court recog- 
nized this to be the law, but held that previous authorization or subse- 
quent ratification is a question for the.jury on facts similar to those in 
the principal case. Undoubtedly the Circuit Court of Appeals felt that 
the case before it was distinguishable from the Deal case, but it is sub- 
mitted that this distinction is difficult to recognize.° It should be noted, 
however, that Judge Allen, one of the judges who concurred in the 
opinion of the Circuit Court of Appeals in the instant case, had also 
concurred in the per curiam opinion in the Ohio case. 

The second Ohio case* tempered the harsh rule stated in the first.° 
It is regrettable that the federal reviewing court in the instant case 
found it necessary to reverse the action of the District Court, which 
had merely recognized the tempering. 

In the only other Ohio case® on this point, the Court of Appeals 
sent the case to the jury. There the officer, on authority of his lieutenant 
in the plant police force, wrongfully assaulted the plaintiff, while at- 
tempting to apprehend another man discovered stealing property of 
the defendant. 

Cases in other jurisdictions involving company police, which have 
been sent to the jury on this issue of official or non-official action, 
include a Maryland case’® where a lieutenant in the railroad detective 
force, appointed under a similar statute, having ordered plaintiff off a 
train, illegally shot him when he was several feet from the train; a New 
York case,"* practically identical to the Maryland case; and a Kentucky 
case’* where three constables, appointed under local law and paid by 
defendant to keep order about a depot, to meet incoming trains, and to 
arrest persons who were drunk or disorderly, went onto a train to arrest 
the plaintiff for breach of peace and wrongfully assaulted her. Courts 
of Texas** and Alabama” have also held in similar cases that there was 

* In fact, if a distinction is to be made, it may be argued that the federal case pre- 
sents more evidence to take to the jury than does the Deal case. In the latter the detectives 
were merely attempting to get a conviction of the thieves who had in the past assaulted 
the railroad company’s clerk in order that in the future the railroad detectives themselves 
would not be assaulted while protecting company property; whereas in the federal case 
the special police officers were directly concerned with recovering the railroad company’s 
property—an enterprise which might be regarded as more closely identified with the com- 
pany’s interests. 

7 See note 4, supra. 

® See note 3, supra. 

® Republic St. Corp. v. Sontag, 21 Ohio L. Abs., No. 13, 358 (1935). 

1° Deck v. B. & O. R. Co., 100 Md. 168, 59 Atl. 650, 108 Am. St. Rep. 339 (1905). 

11 Sharp v. Erie R. R. Co., 184 N.Y. 100 (1906). 

12 Louisville & N. R. Co. v. Mason, 199 Ky. 337, 251 S.W. 184 (1923). 

18M. K. & T. Ry. v. John Warner, 19 Tex. Civ. App. 463, 49 S.W. 254 (1898); 


Perkins Bros. v. Anderson, 155 S.W. 556 (Tex. 1913). 
14 Scipio v. Pioneer Mining Co., 166 Ala. 666, 52 So. 43 (1910). 
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sufficient evidence to go to the jury on whether or not a certain act of 
a special officer appointed under public authority was done in his official 
capacity or for the employer who paid his salary. 

There are of course numerous cases involving special policemen 
which sustain the direction of a verdict for the defendant employer, but 
practically all of these have features distinguishing them from the prin- 
cipal case.** In the leading case, decided by the Maryland courts,*® 
the arrest was made by a special policeman off the premises, on the 
authority of defendant’s superintendent, who was not shown to have 
acted within his authority in so directing the policeman; there was no 
claim of benefit to defendant or preservation of its property, and the 
superintendent, although bearing an important title, was not, in the 
opinion of the court, acting within the scope of his authority. In a West 
Virginia case’” the court affirmed the trial court’s action in setting aside 
a verdict for the piaintiff and drew a distinction between the acts of an 
officer for the protection of the defendant’s property and acts based on 
other motives; in this case the officer’s purpose was to protect his own 
wife, who he thought was being molested by the plaintiff. A North 
Dakota court held that the protection of the defendant’s property was 
not involved in a case which the plaintiff was beaten up by a special 
policeman after leaving the defendant’s train;** there the officer had 
chased the plaintiff about town and had arrested and assaulted him upon 
his subsequent return to the vicinity of the depot. Two federal cases*® 
and a California case”® on this subject are as readily distinguishable. 

A further point involved in the principal case may be noted. The 
federal court was compelled to reverse and remand the case to the trial 
court in accordance with federal procedure, and could not render final 
judgment for the defendant, although it held that the trial court should 


have done so.** The Ohio appellate court would have been permitted 


15 Louisville & N. R. Co. v. Offut, 204 Ky. 51, 263 S.W. 665 (1924) held as a 
matter of law that corporations are liable for the acts of their special policemen appointed 
under a statute similar to Ohio’s, but in its opinion the court recognizes that the decision 
is in conflict with the majority rule. 

1° Tolchester Beach Improvement Co. v. Steinmeier, 72 Md. 313, 20 Atl. 188, 8 
L.R.A. 846 (1890). 

17 McKain v. B. & O. R.R., 65 W. Va. 233, 64 S.E. 18, 23 L.R.A. (N.S.) 289 
(1909). 

18 Kimonen v. Gr. N. Ry. Co., 34 N.D. 556, 158 N.W. 1058 (1916). 

1° Pg. Ry. Co. v. Kelly, 30 L.R.A. (N.S.) 481, 101 C.C.A., 359, 177 Fed. 189 
(1910); Hershey v. O'Neill, 36 Fed. 168 (1888). 

*° Maggi v. Pompa, 105 Cal. App. 496, 287 Pac. 982 (1930). 

*1 Slocum v N.Y. Life Ins. Co., 228 U.S. 364, 33 Sup. Ct. §23, 57 L.Ed. 879, Ann. 
Cas. 1914 D, 1029 (1912); Pederson v. Del., L. @& W. Ry. Co., 229 U.S. 146, 33 
Sup. Ct. 648, Ann Cas. 1914 C, 153 (1913); Engemoen v. Chi., St., P.. M & O. Ry. Co., 
210 Fed. 896 (1914); Fid. Title & Tr. Co. v. Dubois Elec. Co., 253 U.S. 212, 64 L.Ed. 
865, 40 Sup. Ct. 514 (1920). Where the trial court reserves decision on the motion for a 
directed verdict and submits the case to the jury, thereafter entering judgment on the ver- 
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to render final judgment for defendant; in fact, it would have been 
error for it not to have done so.** The federal rule laid down in the 
Slocum case,”* is based on the right of trial by jury guaranteed by the 
7th Amendment to the United State Constitution; it is said that when 
a verdict is set aside the issues are left undetermined, and until they are 
determined in a jury trial no judgment on the merits can be given. In 
a persuasive dissent written by Hughes, J., and concurred in by Holmes, 
Lurton, and Pitney, JJ., the view is expressed that the rendition of 
final judgment by the reviewing court would not be a violation of the 
7th Amendment since the court would be deciding a question of law, 
not of fact, that is, whether there was sufficient evidence to go to the 


* the Supreme Court sustained the rule of the 


jury. In a later case’ 
Slocum case without a dissent. The Ohio Supreme Court finds no 
constitutional difficulty in rendering final judgment,” relying on an 
argument similar to that expressed in the dissenting opinion in the 
Slocum case. Moreover, the Ohio courts are authorized by statute to 


render final judgment in such cases. H. M. M. 


REAL PROPERTY 


REAL Property — TERMINATION OF A LEASE BY 
FORECLOSURE OF Prion MorTGAGE 


In 1926, Kenyon Painter executed a mortgage to the plaintiff, the 
New York Life Insurance Company, and in 1931 leased the premises 
for a seventy-month term to the Simplex Products Corporation, defend- 
ant in the case at bar. The defendant paid rent to Painter until Sep- 
tember, 1933, when by agreement payment of part of the rent was 
made to the plaintiff while the remainder was paid to the Union Trust 
Company, which held a mortgage on the residue of the leased property. 
In December, 1934, the plaintiff brought an action to foreclose his 
mortgage, but failed to join the defendant-lessee as a party. Plaintiff 


dict, the reviewing court can render final judgment rather than remand the case for a new 
trial if it holds that there was not sufficient evidence to go to the jury. Baltim. & Carol. 
Line v. Redman, 55 Sup. Ct. 890. Note 45 Yale L.J. 166 (1935) 21 Ia. L. Rev. 117 
(1936). 

*2 Majoros v. Cleve. Inter. Rd. Co., 127 Ohio St. 255, 187 N.E. 857 (1933); Grey- 
hound Lines v. Martin, 127 Ohio St. 499, 189 N.E. 244, 14 Ohio L. Abs. 327 (1934); 
Lakeside Hosp. v. Kover, 131 Ohio St. 333, 2 N.E. (2d) 857, 6 Ohio Op. 54 (1936). 

*8 See note 21, supra. 

** Pederson v. Del., L. & W. R. Co., note 21, supra. 

*5 Keller v. Stark Elec. Ry. Co., 102 Ohio St. 114, 130 N.E. 508, 12 Ohio App. 326 
(1921); Ellis and Morton vy. Ohio Life Ins. Co., 4 Ohio St. 628, 64 Am. Dec. 610, 1 
Hand. 97, 12 Ohio Dec. Rep. 47, 1 Hand. 119, 12 Ohio Dec. Rep. 58 (1855). 

?° G.C. sec. 12223-38. 








NOTES AND COMMENTS 97 


subsequently bought in at a foreclosure sale. The defendant thereafter 
continued paying the rent to the plaintiff until June, 1935. The present 
action was brought for the collection of rent for the months of Decem- 
ber, 1935, to May, 1936, inclusive. Saying that the purchase of the 
property at the foreclosure sale operated to terminate the lease and that 
the subsequent monthly payments of the rent created a periodic tenancy, 
the Supreme Court of Ohio held that the defendant was liable for the 
rent only for the periods of occupancy.’ 

Assuming that the lessee is made a party to the foreclosure proceed- 
ings and that there is no subsequent attornment, all jurisdictions seem to 
be agreed that the foreclosure of a prior mortgage will terminate a sub- 
sequent lease where there is no statute to the contrary.” And this rule 
applies as effectively where the mortgagee-purchaser attempts to treat 
the lease as continuing, bringing action for the collection of rent,’ as 
where he desires the lease terminated.* The theory is that the purchaser 
at a foreclosure sale of a prior mortgage does not take the reversionary 
interest of the mortgagor. The transfer of interest is regarded as occur- 
ring as of the time when the mortgage was executed, and the enforce- 
ment of that mortgage operates to extinguish subsequent encumberances 
on the property.° It is to be noted that, although the bases for this rule 
is apparently the protection of the interests of the prior mortgage, it is 
held, nevertheless, to operate to his disadvantage in denying him the 
right to receive rent which accrues after the sale. 

There is a marked split in the decisions where the lessee is not joined 
as a party to the foreclosure, the majority rule being that the lease in 
such event is not terminated.® The theory underlying this doctrine is 
that for the decree of foreclosure to operate as against one who has an 
interest in the property such as a lessee, it is necessary that he be joined as 
a party.’ In the jurisdictions where this rule operates, it is applied as 
readily for the advantage of the purchaser at the foreclosure sale where 

* New York Life Insurance Co. v. Simplex Products Corporation, 135 Ohio St. 501, 
21 N.E. (2d) 585, 14 Ohio Op. 396 (1939). 

* Peters v. Elkins, 14 Ohio Reports 344 (1846); Dolese v. Bellows-Claude-Neon 


Co., 261 Mich. 57, 245 N.W. 569 (1932); Walgreen Co. v. Moore, 116 N. J. Eq. 348, 
173 Atl. 587 (1934). 

® Peters v. Elkins, supra. 

* Downard v. Graff, 40 Iowa 597 (1875). 

5 TirFany, (1 ed. 1910) LANDLORD AND TENANT, p. 1118. 

® Walgreen v. Moore, supra; Metropolitan Life Insurance Co. v. Childs, 230 N. Y. 
285, 130 N.E. 295, 14 A.L.R. 658 (1921); Gale v. Carter, 154 Ill. App. 478, 164 III. 
App. 545 (1910); Dundee Naval Stores Co. v. McDowell, 65 Fla. 15, 61 So. 108, Ann. 
Cas. 1915 A, 384 (1913). However many jurisdictions hold that the failure to join the 
lessee does not operate to preserve the lease. Dolese v. Bellows-Claude-Neon Co., supra; 
McDermott v. Burke, et al., 16 Cal. 580 (1860); Western Union Telegraph Co. v. Ann 
Arbor R. R. Co., 90 Fed. 379 (1898); 14 A.L.R. 664. 

"42 C.J. p. 59. 
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he wishes to treat the lease as continuing® as for the benefit of the lessee 
desiring to prevent ouster.” To uphold the mortgagee-purchaser’s right 
to collect the rent where the lessee is not joined in the foreclosure, these 
jurisdictions treat the reversion of the mortgagor as passing to the 
mortgagee-purchaser.*° 

In the case of Nunn v. Hutchison™ the Court of Appeals of Summit 
County, at the suit of a lessee, enjoined the sheriff from disturbing 
lessee’s possession by a writ of possession because the lessee was not made 
a party to the mortgage foreclosure. This case was relied upon by the 
plaintiff in the case at bar as indicating that Ohio required the lessee to 
be made a party to the foreclosure proceedings in order to terminate the 
lease. It may be noted, however, that the parties’ rights in the property 
were not passed upon in the Num case, the court relying upon the 
principle that: “Writ of possession can be used only against parties to 
foreclosure suit.”’* ‘This decision seems consistent with the underlying 
theory of the majority doctrine, in that it protects the lessee where his 
rights have not been passed upon in the foreclosure proceedings. The 
inconsistency arises in jurisdictions where the mortgagee-purchaser is 
permitted to rely on this rule as a basis for the continuation of the lease. 
In these jurisdictions the mortgagee, by intentionally excluding the 
lessee as a party to the foreclosure, may obtain the benefits of the lease 
over the lessee’s objection by the operation of a rule which exists for the 
benefit of the lessee and to protect his interests. 

All of the authorities are agreed that even after the termination of 
the lease by foreclosure sale under a prior mortgage, the lessee by recog- 
nizing (i.e. “attorning” to) the purchaser, and the latter by accepting 
the lessee as his tenant, may create the relationship of landlord and ten- 
ant. The attornment may be made expressly or by implication, as in 
the payment and acceptance of rent."* A conflict exists as to whether 
the original lease governs the tenancy or whether a new tenancy is 
created, the terms of which are determined by the facts surrounding the 
attornment. Most courts hold that the lessee’s acknowledgment of the 
mortgagee as landlord creates a tenancy at will which may mature into 
a periodic tenancy upon the periodic payment of the rent.** Behind this 
is the conception that the reversionary interest fails to pass to the mort- 

° Ellveay Newspaper Workers, etc. v. Wagner Market Co., 110 N.J.L. 577, 166 
Atl. 332 (1933); Metrolopitan Life Insurance Co. v. Childs, supra. 

” Brush v. Fowler, 36 Ill. §3, 85 Am. Dec. 382 (1864). 

1° Metropolitan Life Insurance Co. v. Childs, supra; Ellveay Newspaper Workers, etc. 
v. Wagner Market Co., supra. 

121 Ohio L. Abs. 283 (1922). 

1° Syllabus 3, Nunn v. Hutchison, supra. 

18 TirFaNny, (1 ed. 1910) LANDLORD AND TENANT, Pp. 411. 

'* Gartside v. Outley, 58 Ill. 210, 11 Am. Rep. 59 (1871); Burke v. Willard, 243 
Mass. 547, 137 N.E. 744 (1923). 
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gagee-purchaser. These courts hold that, since this reversion of the 
mortgagor is not acquired by the purchaser at the mortgage foreclosure 
sale, there is no privity of estate or contract between the purchaser and 
the mortgagor’s lessee.** Unless in some manner the mortgagee- 
purchaser acquires the reversionary interest of the mortgagor upon fore- 
closure, there seems to be no legal foundation for regarding the old 
lease as continuing. New York, New Jersey, and Texas have held that 
the attornment by payment of rent binds the leasee for the term of the 


original lease.” 


But these are jurisdictions which treat the reversionary 
interest of the mortgagor as passing to the purchaser when the lessee 
is not made a party to the foreclosure. 

We may approach the problem raised by the principal case from the 
points of view of two separate groups of jurisdictions. First, consider 
the minority jurisdictions which hold that the foreclosure sale operates 
to terminate the lease, regardless of the failure to make the lessee a party 
to the foreclosure.** In treating the mortgagor’s reversionary interest 
as not passing to the mortgagee-purchaser even where there is a subse- 
quent attornment, these courts are consistent in their approach and afford 
a reliable rule for predicting the effect of a foreclosure sale on titles and 
interests. On the other hand, it may be noted that in the principal case 
the defendant-lessee is enabled to take advantage of a situation which he 
had not contemplated when entering into the lease or at any time there- 
after, and to benefit by a rule which is based upon the protection of the 
prior mortgagee as against junior encumbrancers. The plaintiff-mort- 
gagee evidently proceeded with the foreclosure of his mortgage believing 
that he would continue to receive the rentals for the remainder of the 
lessee’s term, and the lessee by his continued monthly payments indicated 
that he regarded the lease as continuing after the foreclosure. Had the 
mortgagee known that the foreclosure sale would operate to terminate 
the lease, he might well have refrained from foreclosing the mortgage, 
accepting the monthly payments of rent until the term had expired. 

Would a more desirable decision have been reached in the majority 
jurisdictions which hold that the lease is not terminated when the lessee 
is not made a party to the foreclosure?** The plaintiff would have 
prevailed in any of these jurisdictions, but it may be questioned whether 
the decision should turn on the failure of the mortgagee to make the 

18 McFarland Real Estate Co. v. Joseph Gerardi Hotel Co., 202 Mo. 597 (1906). 

1° Kelly v. Osborne, 172 App. Div. 6, 157 N.Y.S. 1100 (1916); Ellweay Newspaper 
Workers, etc. v. Wagner Market Co., supra; Peck and Hills Furniture Co. v. Long, 68 
S.W. (2d) 288 (Texas, 1934). 

17 Supra, note 5. As a result of the decisions in Peters v. Elkins, supra, and in the 


case at bar, it is apparent that Ohio may be included in this group of jurisdictions. 
18 Supra, note §. 
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lessee a party to the foreclosure proceedings, since such application again 
involves employing a rule which has its basis in the protection of the 
rights of the party against whose interest it is utilized. Hardship might 
be worked against the lessee as in the case of Metropolitan Life Insur- 
ance Company v. Childs’® where the lessee, in reliance upon a fore- 
closure proceeding to which he was made a party, vacated the premises, 
only to find later that the mortgagee had withdrawn his name as a 
party to the foreclosure shortly before the actual sale. 

In Curry v. Bacharach Quality Shops Inc.,”° the Supreme Court of 
Pennsylvania held that by force of the operation of a statute*’ of that 
state, the purchaser at a mortgage foreclosure had the option of affrm- 
ing or disaffirming a subsequent lease, but, having once affirmed the 
lease he stood in the position of assignee of the reversion and could not 
subsequently disavow the lease. By statute” the interests of the lessee 
are also protected so that he cannot be dispossessed unless the mortgagee- 
purchaser makes him a party to the foreclosure (scire facias in Pennsyl- 
vania).** The Pennsylvania solution appears to the writer to be a happy 
one. It is definite in that it confers upon one party, the purchaser, the 
right and obligation of determining whether or not the lease shall con- 
tinue in effect; and at the same time it protects the lessee from eviction 
where he has not been notified of the disaffirmance of the lease. 


D. A. W. 


TORTS 


Forms oF Action — Trespass — BATTERY 
oR NEGLIGENCE 





Torts 


A sheriff was pursuing an escaping misdemeanant who had previ- 
ously been arrested by him. While engaged in the pursuit the sheriff 
fired several shots intending to frighten the misdemeanant into stop- 
ping; one of the bullets struck the plaintiff, a bystander in the public 
street. The Court of Appeals for the Third District held the sheriff 
liable to such person saying that the sheriff “commits an act of trespass 
against the person so injured.””* 

At early common law an action in trespass could be maintained 
whenever the injury was direct and with force. Hence, an action could 
be maintained in trespass if the plaintiff could prove that the defendant 

*° Supra, note 5. 
°° 271 Pa. 364, 117 Atl. 435 (1921). 

*1 12 P.S., Sec. 2611 (1836). 

** 12 P.S., Sec. 309 (1901). 

*8 Nevil v. Heinke, 22 Pa. Super. 614 (1903). 

* Young v. Kelly, 60 Ohio App. 382, 21 N.E. (2d) 602 (1938). 
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hit him.’ After the decision in Brown v. Kendall,*® however, the courts 
have generally agreed that, in addition to showing the act and the injury, 
the plaintiff must show either a wrongful intent* or a lack of due care.° 
In other words the problem would seem to be clarified by saying that 
the plaintiff must establish a battery or make out a cause of action in 
negligence. 

In order to establish a battery the plaintiff must show a wrongful 
intent which may be shown by proving that the intended act was with- 
out justification.® If the sheriff had been attempting to retake an escap- 
ing felon the shooting would have been justified and the plaintiff could 
not have maintained a battery.’ But where, as in the principal case, the 
individual attempting to escape was merely a misdemeanant, the courts 
generally agree that the sheriff is not authorized to shoot.* Therefore, 
had the sheriff shot the misdemeanant it would have been battery as to 
him because the intended act was unlawful, thus fulfilling the require- 
ment of wrongful intent. And if he aimed at the misdemeanant and 
hit the plaintiff, a bystander, the law is clear that this would constitute a 
battery as to the plaintiff." But the defendant in the principal case 
claimed that he did not intend to hit the misdemeanant, urging that 
officers often shoot into the air to compel fugitives to stop. If this were 
a lawful practice no action could be maintained for a battery, and no 
action at all could be maintained if the defendant was in the exercise of 
due care.*” However, the courts generally agree that this practice is 
unlawful and that there is no justification for shooting at all in such a 
case." Accordingly, if the sheriff fires intending merely to frighten the 

*" Weaver v. Ward, K.B. 1616, Hobart 134; Murphy v. Wilson, 44 Mo. 313, 100 
Am. Dec. Rep. 290 (1869). 

* 60 Mass. 292 (1850). 

* Mohr v. Williams, 95 Minn. 261, 104 N.W. 12 (1905); Vosburg v. Pitney, 80 
Wis. 523, 50 N.W. 403, 14 L.R.A. 226, 27 Am. St. Rep. 47 (1891). 

5 Welch v. Durand, 36 Conn. 182, 4 Am. Rep. 55 (1869); Shaw v. Lord, 41 Okla. 


347, 137 Pac. 885 (1914). 

® Vosburg v. Pitney, supra, note 4; Booher v. Trainer, 172 Mo. App. 376, 157 S.W. 
848 (1913). 

* Askay v. Maloney, 92 Or. 566, 179 Pac. 899 (1919); Cook v. Hunt, 178 Okla. 
477, 63 P. (2d) 693 (1936). 

* “After the arrest has been made, if the misdemeanant breaks away and flees, the 
rule is the same as in case of flight before arrest, that the officer may not shoot or kill to 
stop the flight.” 3 A.L.R. 1174. Accord: Risher v. Meeham, 11 Ohio C.C. 403, 5 Ohio 
C.D. 416 (1896) (concedes); Anderson v. Commonwealth, 232 Ky. 159, 22 S.W. (2d) 
599 (1930); Lane v. Butler, 225 Ill. App. 382 (1922); Comrrady v. People, 5 Park. 
Crim. Rep. 234 (N. Y., 1862); Commonwealth v. Loughhead, 218 Pa. 429, 120 Am. St. 
Rep. 896, 67 Atl. 747 (1907). 

* Talmadge v. Smith, 101 Mich. 370, 59 N.W. 656, 45 Am, St. Rep. 414 (1894); 
Bannister v. Mitchell, 127 Va. 578, 104 S.E. 800 (1920). 

1° Shaw v. Lord, supra, note 5; Welch v. Durand, supra, note 5. 

11 A custom of police officers to fire as a ruse to frighten fugitives into stopping is a 
reckless use of firearms, and is heartily condemned. State v. Cunningham, 107 Miss. 140, 
65 So. 115 (1914). Accord: Mangino v. Todd, et al., 19 Ala. App. 486, 98 So. 323 
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fugitive, it would constitute a battery as to the fugitive if he were hit, 
and if a bystander were hit it would be a battery as to him.” 

The result in the principal case would seem to be justified also upon 
the ground of negligence. Firearms are recognized by the courts as 


* and it has been generally agreed that a high 


dangerous instruments,” 
standard of care should be required of anyone using them.** That 
standard has been determined by some courts to be a “great” degree of 
care’ and by others a “high” degree of care.”® 
a public street is obviously an act likely to produce injury. In Conradt v. 
Clauve™' the court held the defendant negligent where he permitted a 
target range to be operated on a fairgrounds. In Combs v. Thompson** 
the court declared that the discharge of a toy cannon in the street of the 
most populous city in the state was a reckless act. In Askay v. 
Maloney,’® where the officer was lawfully engaged in pursuing a felon, 


Shooting a firearm in 


the court said that he was under a duty to use care commensurate with 
the danger involved, in discharging firearms in a public street, but that 
whether such degree of care was exercised or not was a question for the 
jury to decide. Where, as in the principal case, the shooting was wrong- 
ful in itself, it would seem that the defendant was obviously negligent 
in shooting in a public street for no better reason than to frighten an 
escaping misdemeanant. F.A. R. 


Torts — NEGLIGENCE — LIABILITY FOR FRIGHT 


Plaintiff, a woman about fifty years old, was a passenger on defend- 
ant’s bus. When leaving the bus, the folding doors at the rear closed 
and caught her, holding her for from thirty seconds to two minutes. 
She was not bruised and suffered no apparent physical injury. Plaintiff 
introduced evidence to show fright and shock resulting in mental and 


(1923); People v. Kline, 305 Ill. 141, 137 N.E. 145 (1922); Pales v. Paoli, 5 F. (2d) 
280 (ist. Cir. Ct. App. 1925). 

1* Supra, note g. 

18 American Railway Express Co. v. Tait, 211 Ala. 348, 100 So. 328 (1924); 
Szasz v. Joyland Co., 84 Cal. App. 259, 257 Pac. 871 (1927); Corn v. Shepard, 179 
Minn. 490, 229 N.W. 869 (1930); Gibson v. Payne, 79 Or. 101, 154 Pac. 422 (1916). 

™* Cootey on Torts, (3d ed., 1906) p. 1232; State v. Cunningham, supra, note 11; 
Moebus v. Becker, 46 N. J. Law 41 (1884); Loreno v. Ross, 222 Ala. 567, 133 So. 251 
(1931). 

1® Great Care, Szasz v. Joyland Co., supra, note 13; Utmost Caution, Brittingham v. 
Stadiem, 151 N. C. 299, 66 S.E. 128 (1909). 

2° McLaughlin v. Marlatt, 296 Mo. 656, 246 S.W. 548 (1922); Atchison v. Procise, 
— Mo. App. —, 24 S.W. (2d) 187 (1930); Lindh v. Protective Motor Service Co., 
310 Pa. 1, 164 Atl. 605 (1933). 

7 93 Ind. 476, 47 Am. Rep. 388 (1883). 

1° 68 Kan. 277, 74 Pac. 1127 (1904). 

4° 92 Or. 566, 179 Pac. 899 (1919). 
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nervous disturbance, described as a major hysteria, and manifesting 
itself in a paralysis of part of the plaintiff’s body. Held: No liability 
for fright and its consequences in a negligence action, when the fright 
is unaccompanied by some contemporaneous physical injury.’ 

This ruling follows the case of Miller v. The Baltimore and Ohio 
South Western Ry. Co.,’ in which the rule of non-liability for fright 
in negligence actions was first laid down in Ohio. The older case 
relied on the doctrines of proximate causation in denying recovery. The 
recent case sets forth almost all the arguments for and against recovery 
and makes stare decisis the controlling factor. By affirming the con- 
servative view, Ohio is placed definitely in the conservative minority 
wing in regard to recovery for the consequences of fright. 

This doctrine was first announced in this country in New York 
State in Mitchell v. Rochester Railway Co.,* but since the turn of the 
century many courts have become more liberal in regard to recovery 
and have disapproved the harsh rule. 

Thirteen states, among which are the largest jurisdictions, deny 
recovery for the consequences of fright.* However, courts in some of 
these jurisdictions will allow recovery if there is an impact; and then 
have defined impact to include, inter alia, dust in the eye;° a forcible 
seating on the floor;° a slight jarring resulting to a passenger from an 
automobile accident.’ 

Many jurisdictions, twenty in all, will allow recovery when there 
is no contemporaneous physical injury and no impact, but only the 
resulting physical consequences of fright. While the first English case 
denied recovery,” this rule has been changed, and England has permitted 
recovery for the last thirty-eight years.”° 

The trend of decisions since the Mitchell case in 1896 has been 


1 Davis v. Cleveland Railway Co., 135 Ohio St. 401, 21 N.E. (2d) 99, 14 Ohio 
Op. 287 (1939). 

? 78 Ohio St. 309, 85 N.E. 499, 125 Am. St. Rep. 699, 18 L.R.A. (N.S.) 949 (1908). 

* 151 N. Y. 107, 45 N.E. 354 (1896). 

“Report of the Law Revision Commission of the State of New York 1936, 383; 
Weissman v. Wells, 306 Mo. 82, 267 S.W. 400 (1924); Alexander v. Pachalek, 222 
Mich, 157, 192 N.W. 652 (1923); Cook v. The Village of Mohawk, 207 N. Y. 311, 
100 N.E. 815 (1913); Spade v. Lynn and Boston R. R. Co., 168 Mass. 285, 47 N.E. 88 
(1897). 

® Porter v. Del. Lack. and W. R. R. Co., 73 N.J.L. 405, 63 Atl. 860 (1906). 

* Driscoll v. Gaffey, 207 Mass. 102, 92 N.E. 1010 (1910). 

* Comstock v. Wilson, 257 N. Y. 231, 177 N.E. 431 (1931). 

® Report of the Law Revision Commission of the State of New York, 1936, 406, 
with cases cited; Baltimore and Ohio Ry. v. Harris, 121 Md. 254, 88 Atl. 282 (1913); 
Purcell v. St. Paul City Ry. Co., 48 Minn. 134, 50 N.W. 1034, 16 L.R.A. 203 (1892); 
Hill v. Kimball, 76 Tex. 210, 13 S.W. 59, 7 L.R.A. 618 (1890); Great Atlantic and 
Pacific Tea Co. v. Sophie Roche, 160 Md. 189, 153 Atl. 22 (1930). 
® Victorian Railway Comm'rs. v. Coultas, L.R. 13 A.C. 222 (1888). 
1° Dulieu v. White, 2 K.B. 669 (1901). 
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definitely in favor of recovery in this type of case. Courts have granted 
recovery when defendant’s negligence consisted of including a dead rat 
in a package of groceries, causing plaintiff to faint;** where defendant 
negligently shot a dog in plaintiff’s presence, causing fright and subse- 
quent miscarriage.” And in a recent case, a Nebraska court went 
farther than any court had previously gone in allowing recovery. There 
the defendant’s negligence consisted in selling unlabeled poisoned bran, 
which caused death of buyer’s cows and loss of dairy business. Subse- 
quent mental and nervous shock because of worry over loss of dairy 
business and fear of communicating poison to dairy customers, resulted 
in buyer’s death from decompensating heart. Recovery was allowed 
for injuries both to person and property.’* In this case, there was fear 
not of personal injury, but only of injury to business and yet recovery 
was granted. 

In the face of the fact that the Ohio rule, as laid down in the 
principal case, is more conservative than that adopted by any court in 
a recent decision, in denying recovery for injuries resulting from fright 
even when there is a physical impact, it is interesting to note that Judge 
Zimmerman in the principal case cites with approval the test of the 
more liberal Texas court, as set out in Gulf, C. & 8. F. Ry. Co. v. 
Hayter. ™ 

It would seem that the court had a fine opportunity to follow the 
more liberal trend in at least allowing recovery if there is a contempor- 
aneous impact, as some of the more conservative courts have done in 
attempting to soften the rigors of the rule. Ohio’s rule is now even 
more harsh than that followed in New York in the Mitchell case. The 
Ohio court justifies the narrow rule with the statement that “when 
right of recovery for fright and its effects is made dependent upon the 
sustaining of a contemporaneous physical injury, such injury should be 
of sufficient gravity to bear some causal relation or proximate relevance 


> If theories of proximate cause 


to the fright and its consequences.’ 
justify the result, the reasoning is sound. But most courts following 
the minority doctrine rest their conclusions upon expediency alone, and 
hold that there is too much danger of fictitious claims, unless some 
safeguards are established. The requirement of an impact, such as 
being caught in the door as in the principal case, would seem to furnish 
a satisfactory safeguard even without a resulting physical injury. 


J. W. L. 


11 Great Atlantic and Pacific Tea Co. v. Sophie Roche, 160 Md. 189, 153 Atl. 22 
(1930). 

1? Ala. Fuel and Iron Co. v. Baladoni, 15 Ala. App. 316, 73 So. 205 (1916). 

13 Rasmussen v. Benson, 135 Neb. 232, 280 N.W. 890 (1938). 

™ 93 Tex. 239, 242, 54 S.W. 944, 945, 47 L.R.A. 325, 77 Am. St. Rep. 856 (1900). 
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Torts —— NEGLIGENCE — TraFFic Licgut, Mororist — 
PEDESTRIAN — RELATIVE RIGHTS 

The plaintiff, a pedestrian, entered an intersection upon the crosswalk 
with the green light in her favor. When she was half way across the 
light changed and the defendant motorist approaching from her right, 
with the light now indicating green in his favor, ran over the plaintiff’s 
foot. The trial court charged that neither was wrongfully in the inter- 
section and that their rights were equal. The jury found for the defend- 
ant. The Court of Appeals for the Ninth District, in reversing the judg- 
ment, imposed upon the driver an absolute duty to wait until the pedes- 
trian had completed the crossing. —The Supreme Court upheld the trial 
court, saying that the motorist was under no absolute duty to wait until 
the pedestrian had crossed; that neither had an absolute right but only 
a qualified right; that each had the right to proceed, exercising ordinary 
care with respect to the other.’ 

The problem of right of way at intersections arises in various situa- 
tions. As between two automobiles, the one having the right of way by 
statute in Ohio has been held to have an “absolute” right to cross but the 
court at once added that it is qualified by the requirement that it proceed 
in a “lawful manner.”” No less protection would be afforded to the 
pedestrian who will suffer most in any collision. At common law, pedes- 
trian and motorist have equal rights but each must exercise his right 
with due regard for the safety of the other.* In the principal case the 
court had before it the two alternative rules for the protection of the 
pedestrian when caught in the intersection cross walk by a change of 
light. The view it adopted is one of relative rights; the motorist, equally 
with the pedestrian, has a right to proceed. To recover, the pedestrian 
must prove that the motorist advanced negligently, for negligence will 
not be implied from the fact of the accident.* 

This rule of relative rights and duties finds support in other juris- 
dictions,° and in earlier Ohio cases.° The Supreme Court rejected the 
view adopted by the Court of Appeals that the pedestrian had an abso- 
lute right to complete his crossing. Such a rule would establish the 
negligence of the driver as a matter of law from the fact of his proceed- 
ing while a pedestrian was in the crosswalk. The duties of the motorist 


“ 


are the same under either rule: to look out for and to use reasonable 


* Martinovich v. E. R. Jones Co., 135 Ohio St. 137, 19 N.E. (2d) 452 (1939). 

* Morris v. Bloomgren, 127 Ohio St. 147, 187 N.E. 2, 89 A.L.R. 831 (1933). 

® Sevitzer v. Baker, 178 Iowa 1063, 160 N.W. 372 (1916). 

* Havermale v. Houck, 122 Md. 82, 89 Atl. 319 (1913). 

° Giles v. Leas, 282 Pa. 318, 127 Atl. 774 (1925); Liberman v. McLaughlin, 233 
Ky. 763, 26 S.W. (2d) 753 (1930). 

® Cleveland Ry. v. Goldman, 122 Ohio St. 73, 170 N.E. 641 (1930). 
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care to avoid the pedestrian. The difference lies in the proof of negli- 
gence. A different situation is presented when a right-of-way ordinance 
is involved. Violation of such an ordinance by the motorist may consti- 
tute negligence per se." But such an ordinance must be unequivocal in 
its terms in order to confer an absolute right on the pedestrian. In 
Horwitz v. Eurove* the Ohio Supreme Court held that an ordinance 
which provided: “The right of way upon street crossings . . . shall, 
in all cases, be given to pedestrians by all vehicles of every kind,” created 
only a preferential, not an absolute, right. In this it was consistent with 
decisions in other jurisdictions.” 

The question in these cases usually involves, not the defendant’s 
negligence, but the contributory negligence of the plaintiff. Under 
either view, the pedestrian must use due care to avoid injury in crossing. 
If his right is only relative he must keep a lookout for automobiles, but 
he has a right to assume that motorists will obey the light signals." 
If his right to cross is absolute his duty to look out may be lessened. 
Some cases dealing with a pedestrian’s right of way have said that he 
need not keep a continuous lookout." Where a statute exists, the pedes- 
trian has a right to assume that the motorist will obey it.” 

While a doctrine giving the pedestrian an absolute right would have 
the merit of certainty and be more easily applied, it would seem that the 
rule of the principal case is more nearly in accord with the usual practice 
at street crossings and gives to the plaintiff all that he should reasonably 


expect. R. C. H. 


Torts — ProxiMATE CAUSE AND PER SE NEGLIGENCE 


A city ordinance of Warren, Ohio, provided that vehicular traffic 
was entitled to the right of way between intersections, but that such 
provision should not operate to relieve drivers of due care for the safety 
of pedestrians." The plaintiff was struck and injured by the defendant’s 
automobile, as he attempted to make a crossing between intersections. 
Testimony indicated that the automobile was moving at an excessive 


? Schell v. DuBoise, adm’r, 94 Ohio St. 93, 113 N.E. 664, 1917A A.L.R. 710 (1916). 

*® Horwitz v. Eurove, 129 Ohio St. 8, 193 N.E. 644, 96 A.L.R. 782 (1934). 

® Rolfs vy. Mullins, 179 Iowa 1223, 162 N.W. 783 (1917); Bora v. Yellow Cab Co., 
103 N. J. Law 377, 135 Atl. 88g (1927). 

1° Cleveland Ry. v. Goldman, supra, note 6. 

11 Newman v. Protective Motor Service, 298 Pa. 509, 148 Atl. 711 (1930); Grif- 
fith v. Slaybaugh, 29 F. (2d) 437 (1928). 

12 Hart v. Devereux, 41 Ohio St. (1885); Norris v. Jones, 110 Ohio St. 598, 
144 N.E. 274 (1924). 

* The Warren ordinance, enacted in 1929: “Every pedestrian crossing a roadway at 
any point other than within a marked or unmarked crosswalk shall yield the right of way 
to vehicles on the roadway, provided that ¢his provision shall not relieve the driver of a 
vehicle from the duty to exercise due care for the safety of pedestrians.” (Italics added) 
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rate of speed, that the plaintiff had looked in both directions before 
starting to cross, but that he (the plaintiff) had not, after seeing the 
approaching car some 255 feet away, again looked in that direction. 
The defendant moved for a directed verdict on the ground that the 
plaintiff was negligent as a matter of law. The motion was overruled, 
as was a subsequent motion for judgment notwithstanding the verdict, 
and judgment was entered upon a verdict in favor of the plaintiff. This 
judgment was reversed by the Court of Appeals for Trumbull County, 
the court ruling that the violation of a safety ordinance was negligence 
per se which barred recovery as a matter of law. In view of a conflict- 
ing decision by another appellate court,’ the cause was certified to the 
Supreme Court. A majority of the highest court upheld the ruling of 
the trial judge, saying that, although the plaintiff was negligent per se 
the problem of proximate cause was one of fact which was properly for 
the jury.® 

It seems well established in Ohio that the violation of a statute or 
ordinance passed for the protection of the public is negligence per se.* 
The rule has been applied many times in cases involving “right of way” 
ordinances similar to the one construed in Smith v. Zone Cabs.° In view 
of these apparently consistent holdings, the court in the principal case 
declared the pedestrian negligent as a matter of law. It remained to 
inquire whether such negligence was a proximate cause of his injuries.® 
Where reasonable minds might differ, this is a question of fact for the 
jury." A pedestrian does not forfeit his right to prove that his injuries 
were caused proximately by the negligence of another, and not by his 
own failure to meet a standard of due care, merely through his violation 
of a safety ordinance designed to protect human life.* 

Do the facts of the instant case (and others of like character) pre- 
sent a problem of causal relation upon which reasonable minds might 
differ? A city ordinance grants a right of way to vehicular traffic 
between intersections. A pedestrian violates this right of way by walking 
into the street. He is struck by an automobile, and suffers injury. By 

® Mansperger v. Ehrnfield, 59 Ohio App. 74, 17 N.E. (2d) 271 (1937). 

* Smith v. Zone Cabs, 135 Ohio St. 415, 21 N.E. (2d) 336, 14 Ohio Op. 316 (1939). 

“Schell v. Du Bois Admr., 94 Ohio St. 93, 113 N.E. 664, L.R.A. 1917 A, 710 
(1916); Taugher et al. v. Ling, 127 Ohio St. 142, 187 N.E. 19 (1933); Portage Mar- 
kets Co. v. George, 111 Ohio St. 775, 146 N.E. 283 (1924). 

° Smith v. Zone Cabs, supra, note 3; Standard Motor Sales Co. v. Miller, 30 Ohio 
App. 7, 164 N.E. 55 (1928); Horwitz v. Eurove, 129 Ohio St. 8, 193 N.E. 644 (1934). 

°In Martin v. Herzog, 228 N. Y. 164, 126 N.E. 814 (1920), where a car traveling 
on the wrong side of the highway struck a buggy without lights, Cardozo, J., said: “We 
must be on our guard, however, against confusing the question of negligence with that of 
the causal connection between the negligence and the injury.” 

* Sharp v. Russell, 37 Ohio App. 306, 174 N.E. 617 (1930); Restatement of the 


Law, Torts, sec. 476. 
® Schell v. Du Bois, Adm’r., supra, note 4. 
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and large, although exceptional circumstances may be imagined, this 
set of facts (the principal case) was contemplated by the authors of 
the ordinance. Effective causal connection between violation and injury 
seems inescapable. Proximate cause, if the term has any real meaning, 
is too evident to be denied. If the question of proximate causation, under 
circumstances such as these, is one of fact for the jury, the term becomes 
one of convenience rather than real utility. Reasonable minds could not 
differ upon any but unique circumstances.” 

If it be assumed that the final word has been spoken concerning 
per se negligence in cases of this character, the action of the court in 
refusing to say that this plaintiff’s negligence was the proximate cause 
of his injuries as a matter of law may be defended on the ground that 
it gives effect—by invoking the issue of proximate cause—to the mani- 
fest purpose of the statute. If, as a matter of law, an injured pedestrian 
is denied recovery from a negligent driver because of his (the pedes- 
trian’s) per se negligence in the violation of a safety ordinance, the 
purpose of the enactment is thwarted, and it imperils human life while 
purporting to protect it. The pedestrian, prior to enactment, might at 
least show that his own conduct did not constitute negligence. If negli- 
gence and causation are both conclusively proved by the mere showing 
that he did, in fact, violate an ordinance intended to protect him by 
defining and limiting his right to cross streets, the enactment for his 
benefit has operated to his detriment. It has placed the offending pedes- 
trian at the mercy of the negligent driver. 

The per se negligence doctrine has been applied without fundamental 
refinement to violations of various statutes in Ohio. In Sharp v. Rus- 
sell,” the violation of G.C. secs. 6310-22 and 6310-27, respecting 
signals when stopping and place of stopping on the highway, was held 
to be negligence per se. The same principle has been applied to G.C. 
sec. 12603 which provides that a driver must be able to stop within the 
assured clear distance ahead." The violation of specific speed statutes 
was termed per se negligence in Schell v. Du Bois.’* However, enough 
variation may be found in the decisions of Ohio, and other courts, to 
make speculation as to further exceptions to the rule of per se negligence 

® Greene, RATIONALE OF ProxiMaTE Cause, p. 132: “Causal relation is one of fact. 
It is always for the jury, except when the facts are such that they will support only one 
reasonable inference. The courts as a matter of theory all agree so far. The exception 
obtains in the great majority of cases, as the facts are so clear that no issue is raised as 
to causal relation.” 


1° Sharp v. Russell, supra, note 7. 

11 Skinner v. Penna. Rd. Co., 127 Ohio St. 69, 186 N.E. 722, 13 Ohio L. Abs. 59 
(1933). 

12 Schell v. Du Bois Admr., supra, note 4; Allen v. Smith, 5 Ohio App. 284, 27 
Ohio C.C. (N.S.) 203 (1916). 
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useful. It has been held that driving in excess of the limits set up in the 
Ohio speed statute, G.C. sec. 12603, is not negligence per se.* This 
construction was necessary to preserve the expressed intent of the statute, 
that driving in excess of the specific limit was only prima facie unlawful. 
This indicates that the Ohio courts will deviate from the established rule 
under the pressure of a precisely worded statute. In Witherspoon v. 
Trons,“* crossing a street within ten feet of a crosswalk—in violation of 
an ordinance—was held not to be negligence as a matter of law. 
Further exception was taken in Misrach v. Epperson,’® and in Fight- 
master Vv. Mode,** where the courts in distinguishing the cases used lan- 
guage commonly employed in discussing simple negligence problems, 
when negligence is a matter of fact to be proved and violation of a 
statute is only part of the proof. In Horwitz v. Eurove,"' the court, in 
dealing with a right of way ordinance, described it as creating a pref- 
erential rather than an absolute right—a view which is hardly compatible 
with the concept of per se negligence. The Ohio case farthest removed 
from the general idea that violation of an ordinance for public protection 
is negligence per se, is Mansperger v. Ehrnfield.** Here, the effect of 
an ordinance similar to the one under consideration in the principal case 
was analyzed, and it was held that such an ordinance does not relieve a 
driver of the duty to exercise due care, that the contributory negligence 
of the violator is not a matter of law, but a question for jury determi- 
nation. 

A careful perusal of the entire majority opinion in Smith v. Zone 
Cabs,* reveals that the court may not be adhering as closely to the per 
se negligence rule as the first sentences of the opinion indicate. After 
enunciating the rule, granting negligence, and reserving proximate cause 
for the jury, it launches into a discussion calculated to disprove the negli- 
gence of the pedestrian, citing cases upon the problems of continuous 
observation, judgment of the driver’s speed, etc. Although this does not 
disturb the manifest position of the court, it does reflect doubt as to the 
tenability of the view which holds pedestrians who violate ordinances 
of this character to be negligent per se. 

Courts in other jurisdictions have held diversely on the point. Some 
have assumed the position generally adopted by the Ohio courts, that 

18 Swoboda v. Brown, 129 Ohio St. 512, 196 N.E. 274 (1935); Laszzara v. Hart, 
45 Ohio App. 368, 187 N.E. 190, 14 Ohio L. Abs. 563 (1933). 

14 Witherspoon v. Irons, 18 Ohio L. Abs. 193 (1934). 

18 Misrach v. Epperson, 32 Ohio App. 451, 168 N.E. 230 (1929). 

18 Fightmaster v. Mode, 31 Ohio App. 273, 167 N.E. 407, 30 Ohio L. Rep. 281 
a v. Eurove, supra, note 5. 


18 Mansperger v. Ehrnfield, supra, note 2. 
1° Smith v. Zone Cabs, supra, note 3. 
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violation of a right of way ordinance is negligence per se.?° Other juris- 
dictions say that such ordinances impose upon the pedestrian a duty to 
exercise greater care, or give rise to an obligation of continuous obser- 
vation, but these courts insist that the driver is not relieved of his duty 
to exercise due care for the safety of the offending pedestrian.** To hold 
otherwise is to negative a clear intent that the ordinance “shall not 
relieve the driver of a vehicle from the duty to exercise due care for 
the safety of pedestrians,” and to leave the pedestrian who has inad- 
vertently invaded the vehicular right of way, without remedy against 
the driver who negligently injures him, unless proximate cause be sub- 
mitted to the jury and resolved in his favor. R. M. A. 


UNINCORPORATED ASSOCIATIONS 


UNINCORPORATED ASSOCIATIONS — SUABILITY OF 
Lazgor UNIons 


In an action against an international unincorporated association of 
railroad engineers by one of its members for damages resulting from a 
claimed dereliction of duty of certain officers of the union, the court in 
a dictum said that the association is suable if a proper foundation is laid, 
basing its statement on the cases following United Mine Workers of 
America vy. Coronado Coal Co., 259 U.S. 344, 42 S. Ct. 570, 66 L. 
Ed. 975, 27 A.L.R. 762 (1922) and on Ohio G.C. sec. 11257. 
McClees vy. Grand International Brotherhood of Locomotive Engi- 
neers, 59 Ohio App. 477, 12 Ohio Op. 111, 18 N.E. (2d) 812 
(1938). 

The decision turned on another point, but the court’s statement 
raises the important question of the suability of voluntary associations 
in general and unincorporated labor unions in particular. It is well 
settled at common law that a voluntary association is not a legal entity 
distinct from that of its members. Thus, at common law, an unincor- 
porated labor union could not sue or be sued in its association name, but 
every member of the labor union had to be made a party to the action.’ 

2° Koeppel v. Daluiso, 118 Cal. App. 442, § P. (2d) 457 (1931). 

*1 Ivy v. Marx, 205 Ala. 60, 87 So. 813, 14 A.L.R. 1173 (1920): “the ordinance 
was certainly passed with a view to protect human life, and to give the ordinance a con- 


struction which would sanction a relaxation of vigilance on the part of drivers of auto- 
mobiles upon the public streets would run counter to its evident intent.” Rhimer v. Davis, 
126 Wash. 470, 218 Pac. 193 (1920); W. B. Bassett G Co. v. Ward, 146 Va. 654, 132 
S.E. 700 (1926); Webb-Pepploe v. Cooper, 159 Md. 426, 151 Atl. 235 (1930); Saunder 
v. Yellow Cab Co., 182 Minn. 62, 233 N.W. 599 (1930). 

* Cahill v. Plumbers, Gas and Steam Fitters’ and Helpers’ Local 93, 238 Ul. App. 
123 (1925); Varnado v. Whitney, 166 Miss. 663, 147 So. 479 (1933); Warren, Cor- 
PORATE ADVANTAGES WITHOUT INCORPORATION, (1929) pp. 667-8; Note (1938) 26 
Georgetown L. J. 999, 1000-2; Note (1937) 21 Minn. L. Rev. 203; 27 A.L.R. 786 
(1922); 1 Brit. Rul. Case 852. 
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In the absence of applicable statutes to the contrary, this is the general 
rule today.” 

However, the difficulty of designating an unincorporated association 
as a party litigant in its common name is deemed to be only a formal 
procedural defect by most of the authorities. If the objection of non- 
suability of the group as a legal unit is not raised, it is deemed to be 
waived.* But it is difficult for the pleader to know upon what specific 
ground to object, because there is a remarkable lack of uniformity as to 
the precise nature of the defect.* And the courts have held that either 
an association doing business as a legal entity, or one dealing with it as 
such, may be estopped to deny the existence of the association.® 

In equity, the difficulties involved in securing jurisdiction over an 
unincorporated association were greatly alleviated by the development of 
representative suits. By this technique, an action may be instituted by 
or against a voluntary association where the members comprising the 
same are numerous simply by joining as parties to the suit some natural 
persons, members of the organization, sufficient to represent and protect 
the interests of the entire membership.° But it is no more permissible 


® Baskins v. United Mine Workers of America, 150 Ark. 398, 234 S.W. 464 (1921); 
Wilson v. Airline Coal Co., 215 Iowa 855, 246 N.W. 753 (1933); Ruggles v. Inter- 
national Ass’n., etc., Iron Workers, 331 Mo. 20, 52 S.W. (2d) 860 (1932); O’Jay 
Spread Co. v. Hicks, 185 Ga. 507, 195 S.E. 564 (1938); Sturgis, Unincorporated Asso- 
ciations As Parties to Actions (1924) 33 Yale L.J. 383; Note (1938) 38 Col. L. Rev. 
454; Note (1938) 4 U. Pitts. L. Rev. 233; 27 A.L.R. 786 (1922); 2 L.R.A. (N.S.) 
788( 1905). 

It is submitted that the conclusion reached in Note (1937) 3 O.S.L.J. 237, -241, 
that “The weight of authority in those states in which there is no relevant statute seems 
to consider a labor union to be a proper subject of suit” is erroneous. Michaels v. Hill- 
man, 112 Misc. 395, 183 N.Y.S. 195 (1920) and Clarkson V. Laiblan, 202 Mo. App. 
682, 216 S.W. 1029 (1919) are cited to support this conclusion. In New York at the 
time that Michaels v. Hillman was decided, there was a relevant statute. Schouten v. 
Alpine, 215 N.Y. 225, 109 N.E. 244 (1915). The action in Clarkson v. Laiblan was 
against the officers and members of the union rather than against the union itself. 

* United Mine Workers of America v. Cromer, 159 Ky. 605, 167 S.W. 891 (1914); 
Jardine v. Superior Court in and for Los Angeles County, 213 Cal. 301, 307-8; 2 Pac. 
(2d) 756, 759, 79 A.L.R. 291 (1931); Franklin Union No. 4 v. The People, 220 Ill. 
355, 364, 77 N.E. 176, 179, 110 Am. St. Rep. 248, 4 L.R.A. (N.S.) 1001 (1906); Iron 
Moulders’ Union v. Allis-Chalmers Co., 91 C.C.A. 631, 166 Fed. 45, 20 L.R.A. (N.S.) 
315 (1908); Operative Plasterers’ and Cement Finishers’ International Ass’n. v. Case, 
93 Fed. (2d) 56 (1937); SrurGeEs, op. cit., pp. 388-9; WARREN, op. cit., pp. 663-4; 
27 A.L.R. 786, 790 (1922). 

* SrurGEs, op. cit., p. 389. 

* Clark v. Grand Lodge of Brotherhood of Railroad Trainmen, 328 Mo. 1084, 
43 S.E. (2d) 404, 88 A.L.R. 150 (1931); Petty v. Brunswick and W. Ry. Co., 109 Ga. 
666, 35 S.E. 82 (1900). 

® Newark International Baseball Club v. Theatrical M., A. and T. Union, 125 N. J. 
Eq. §75, 7 Atl. (2d) 170 (1939); Aalco Laundry & C. Co. v. Laundry Linen, etc., Union 
Local No. 366, 115 S.W. (2d) 89 (Mo. 1938); Carpenters’? Union v. Citizens’ Committee, 
333 Ill. 225, 164 N.E. 393, 63 A.L.R. 157 (1928); WARREN, op. cit., pp. 42-43, 668-9; 
Note (1938) 38 Col. L. Rev. 454; 1 Brit. Rul. Case. 852, 854. 
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in equity than at law to bring a suit against an unincorporated labor 
union as a legal unit." 

In the federal courts it has been well established that a labor union 
has a personality capable of being sued ever since the leading case United 
Mine Workers of America vy. Coronado Coal Co., supra.” In an opin- 
ion by Chief Justice Taft, the court took cognizance of the fact that 
the growth and necessities of great labor organizations have brought 
affirmative legal recognition of their existence and usefulness and held 
that a national unincorporated labor union and its district and local 
branches, having been recognized as distinct entities by numerous acts 
of Congress, as well as by the laws and decisions of many states, are 
suable as such in the federal courts upon process served on their prin- 
cipal officers. Professor Warren, however, does not think that the 
court declined to follow the common law rule. Nor does he think that 
there is anything in the opinion which justifies the conclusion that, if 
there had been no sec. 8 of the Sherman Act or other pertinent statutes, 
the court would nevertheless have sanctioned a suit against the unincor- 
porated labor unions upon objection properly taken as to their status.” 
The rule enunciated in the Coronado Coal Co. case has its limitations, 
however, in that the federal courts have refused to endow unincor- 
porated labor unions with the attributes of citizenship apart and separate 
from its members for making out diversity of citizenship. The actual 
citizenship of its members determines the citizenship of an unincor- 
porated labor union for purposes of federal jurisdiction.” 

Let us now examine the law on unincorporated associations in Ohio. 
The statute most directly applicable in Ohio is G.C. sec. 11257. It 
provides: “When the question is one of a common or general interest 
of many persons, or the parties are very numerous, and is impracticable 
to bring them all before the court, one or more may sue or defend for 
the benefit of all.” 

The statute is an enactment of the equitable principle of virtual 


* Equity differs from the common law only in that it may be sufficient to have before 
the court only some of those who would have been necessary parties if the proceeding had 
been at law. Pickett v. Walsh, 192 Mass. 572, 589, 78 N.E. 753, 760, 6 L.R.A. (N.S.) 
1067, 1081, 7 Ann. Cas. 638, 645, 116 Am. St. Rep. 272 (1906); WARREN, op. cit., p- 
669. 

® Subsequent federal cases accepting and following the Coronado Coal Co. case: 
Christian v. International Ass’ns of Machinists, 7 Fed. (2d) 481 (1925); Dean v. Inter- 
national Longshoremen’s Ass’n., 17 Fed. Supp. 748 (1936). See Note (1937) 12 Wis. 
L. Rev. 523. 

* WarREN, op. cit, pp. 661-4. But see Dodd, Dogma and Practice in the Law of 
Associations (1929) 42 Harv. L. Rev. 977, 1003. 

1° Russell vy. Central Labor Union, 1 Fed. (2d) 412 (1924); Gaunt v. Lloyds 
America of San Antonio, 11 Fed. Supp. 787 (1935); Rosendale v. Phillips, 87 Fed. (2d) 
454 (1937); Ex parte Edelstein, 30 Fed. (2d) 636 (1929) noted in (1929) 42 Harv. L. 
Rev. 1079; Note (1933) 33 Col. L. Rev. 363. 
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representation. The question then arises as to whether the statute is 
merely confirmatory and only applicable to suits equitable in nature or 
whether it was intended to apply to actions at law as well. Professor 
Warren in his book” lists 26 states besides Ohio which have a statute 
similar to G.C. sec. 11257. In some states the statute would seem to 
be merely confirmatory. For example, in Georgia the statute is con- 
tained in a chapter entitled “Parties to Equitable Proceedings.”** How- 
ever, in Platt vy. Colvin, 50 Ohio St. 703, 36 N.E. 735 (1893), to 
the argument that the statute was restricted to equitable proceedings, 
the court said (pp. 711-12): “One object of the code in abolishing the 
distinction between actions at law and suits in equity, and prescribing 
the same method of procedure for the prosecution of both, evidently 
was to simplify judicial proceedings, and facilitate the administration of 
justice; and to accomplish that end, its provisions, and proceedings under 
them, should receive the liberal construction which it expressly required 
shall be given them. To restrain the application of section 5008 (now 
G.C. sec. 11257), to actions of a purely equitable nature, would, we 
think, be at variance with its language, and the general spirit and pur- 
poses of the code.” The court, therefore, held that the statute applied 
to actions of a legal, as well as to those of an equitable, nature. It is 
Professor Warren’s opinion that in the majority of the states in which 
such a statute has been passed it was the legislative intent that the 
statute should apply at law as well as in equity.** 

It has been uniformly held by the courts in Ohio that an unincor- 
porated labor union falls within the provisions of G.C. sec. 11257. 
However, most of the cases involving it have arisen in litigation that 
would have been within the jurisdiction of the equity court prior to the 
Code, such as injunction cases** and receiverships.’° The cases in which 
the statute has been invoked to enable an unincorporated association to 
sue or be sued in actions involving purely legal questions are few. It 
has been held that an unincorporated association can take advantage of 
the statute to sue for damages in tort actions’® and actions for breach 
of contract.’* It seems to be well settled that a member of an unincor- 
porated association can not sue it for damages suffered by him as a 

12 WARREN, OP. Cit. Pp. §43- 

12 Georgia, Code, 1932, sec. §415. 

18 WARREN, Op. Cit., p. 544. 

1* Hillenbrand v. Building Trades Council, 14 Ohio Dec. (N.P.) 628, Hosea, 327 
(1904); Statler Co. v. Employees’ Alliance, 19 Ohio N.P. (N.S.) 375, 27 Ohio Dec. 


(N.P.) 178 (1914); Leveranz v. Cleveland Home Brewing Co., 24 Ohio N.P. (N.S.) 
193 (1922). 
1® Kealey v. Faulkner, 7 Ohio N.P. (N.S.) 49, 18 Ohio Dec. (N.S.) 498 (1907). 
16 Platt vy. Colvin, 50 Ohio St. 703, 36 N.E. 735 (1893). 
17 Kinney v. Pocock, 8 Ohio N.P. (N.S.) 121, 19 Ohio Dec. 354 (1908). 
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member.** But there seems to be a scarcity of clear authority either 


way in Ohio on the question whether an unincorporated association can 
be sued by a non-member in a tort action for damages caused by 
members of the association.*” The only reported case directly applicable 
seems to be Kiser v. Motion Picture Operators’ Union, 4 Ohio L. Abs. 
55 (1925). This case has a very interesting history. In the first report 
of the case (24 Ohio L. Rep. 144, 3 Ohio L. Abs. 594), both 24 Ohio 
L. Rep. 144 and 3 Ohio L. Abs. 594 have in their headnotes that a 
I 594 

member of a local branch of a national labor union, who is denied 
employment in violation of its constitution by the officers of the local 
branch although they had opportunity to provide employment, has an 
action for damages against the officers and local branch. However, the 
reported opinion in 24 Ohio L. Rep. 144 said, “The principal question 
then is, assuming the facts of the petition to be true, may the plaintiff 
claim damages in an action at law against the officers of the local labor 
union” (italics added). The opinion then quotes extensively from Local 
Union No. 65 of The Amalgamated Sheet }4etal Workers’ Interna- 
tional Alliance vy. Nalty, 7 Fed. (2d) 100 (1925). This case is au- 
thority for the rule given in the headnotes, but as it has been pointed 
out, the rule in the federal courts is different from the general rule. 
As reported in 4 Ohio L. Abs. 55, a motion was made to quash the 
action on the plea that the local was an unincorporated association and 
not a legal entity and therefor could not be sued. In an abstracted 
opinion the court held that an unincorporated labor union can be sued 
as such and service may be had upon it through its officers, citing Hillen- 
brand v. Building Trades Council, 14 Ohio Dec. (N.P.) 628, Hosea, 
327 (1904) as authority. In an appeal to the Court of Appeals for 
Hamilton County, the court discussed plaintiff’s demurrer to one of the 
defenses of defendant on the ground that it did not state a defense to 
the action, said that such a demurrer searches the record, and held that 

18 This was the holding in the principal case. McClees v. Grand International 
Brotherhood of Locomotive Engineers, 59 Ohio App. 477, 12 Ohio Op. 111, 18 N.E. 
(2d) 812 (1938). See also Koogler v. Koogler, 127 Ohio St. 57, 186 N.E. 725 (1933); 
McCann v. Local Union No. 476, Brotherhood of Painters, Decorators and Paperhangers 
of America, 28 Ohio L. Abs. 385 (1938). 

1° It is submitted that the concusion in Note (1937) 3 O.S.L.J. 237, 242 that “it 
would appear in this state (Ohio) the employer could maintain an action for damages 
against the labor union instigating a sit-down strike” is based on doubtful authority. 
Parker v. Bricklayers’ Union No. 1, 10 Ohio Dec. Rep. 458, 21 Wkly. L. Bull. 223 
(1889) and Kiser v. Motion Picture Operators’ Union, 24 Ohio L. Rep. 144, 3 Ohio L. 
Abs. 594 (1925) on second hearing 4 Ohio L. Abs. 55 (1925) are cited to support this 
conclusion. In Moores and Co. v. Bricklayers’ Union No. 1, 10 Ohio Dec. Rep. 665, 675, 
23 Wkly. L. Bull. 48, 54 (1890) which arose out of the same cause of action and involved 
the same defendant as in Parker v. Bricklayers Union No. 1, supra, it was indicated that 


the Bricklayers’ Union No. 1 was a corporation. Kiser v. Motion Picture Operators’ 
Union, supra, is discussed in the body of this note. 
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plaintiff’s petition charging conspiracy to deprive plaintiff of advan- 
tages of membership in the union without alleging facts or acts of 
conspiracy does not state a cause of action. There was no discussion 
on the suability of an unincorporated labor union for damages. 26 Ohio 
App. 284, 6 Ohio L. Abs. 4, 159 N.E. 494 (1927). 

Hillenbrand v. Building Trades Council, supra, is a case frequently 
quoted. Although it was a suit for an injunction, the court delivered 
a rather extensive opinion on the suability of unincorporated labor unions. 
The court held that an injunction would lie against an unincorporated 
labor union, in its own name, when sued together with one or more 
of its members individually, upon whom service might be had in their 
representative capacity, and that such an injunction would be binding 
upon the body as an entity, and against all the members, whether or 
not they were directly represented. 

However, the same court that decided Hillenbrand v. Building 
Trades Council, supra, in a later case involving an injunction had this 
to say about that case: “We regret to say that we find ourselves 
differing from the learned judge who decided that case, not so much 
as to the law which is therein expressed, as with the practical results 
which must necessarily follow the rule which he adopted. An action 
for an injunction is a proceeding im personam, and we do not believe 
that the court has the moral right to lay its restraining hand upon one 
who may never have heard of the controversy which is before the court, 
who may never have participated in the acts which are the object of 
its animadversion, and who has had no opportunity to defend himself 
against the imputation which would thus be made to rest upon him. 

. . Of course, these men and women who are aware of the injunc- 
tion will necessarily be controlled thereby, and they will not violate the 
writ except at their peril, but the injunction will actually issue only as 
to those who are made parties.” 

Serious difficulties would arise if an attempt were made to apply 
a statute like Ohio G.C. sec. 11257, without the aid of other statutes, 
when an unincorporated association is sued for damages. The very 
words of the statute indicate that it contemplates a representative suit 
rather than an action binding a group as a unit. Ordinarily, a judgment 
for the plaintiff in an action at law establishes a personal liability for 
the entire amount of the verdict against every defendant. It would 
naturally follow that if service on the members of a group in a repre- 
sentative action were treated as bringing all the individual members 
before the court, the judgment would determine the personal liability 


2° Fulworth Garment Co. v. Workers Union, 27 Ohio Dec. 675, 687, 15 Ohio N.P. 
(N.S.) 353, 365 (1913). 
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of all. Yet legislative attempts to provide for such judgments have been 
invalidated as violating the due process clause.”* 

Moreover, it has been uniformly held under Ohio G.C. sec. 11257 
that, in order for one to maintain a suit for the benefit of himself and 
others, there must be community of interest as well as a right of recovery 
by reason of the same essential facts.** Applying this rule in its converse 
form, some serious difficulties would arise with regard to community 
of interest as to those members who sanctioned the association’s activity 
that resulted in its liability, those who did not participate either way, 
and those who openly disapproved of the union’s activity. Also, since 
most of the members were not parties to the action while judgment was 
being rendered against them, such a result would seem manifestly 
unfair. In this case Ohio G.C. sec. 11256 could probably be invoked. 
This statute provides: “Parties who are united in interest must be 
joined, as plaintiffs or defendants.” The situation could be compared 
to that in Umstead v. Buskirk, 17 Ohio St. 113 (1866) where a judg- 
ment creditor of an insolvent corporation sought to hold several stock- 
holders for their statutory liability. The court said (p. 118): “The 
liability of the stockholders is several in nature, . . . and the stock- 
holders, whose liability is sought to be enforced, have the right to insist 
on their co-stockholders being made parties for the purpose of a general 
account, and to enforce from them contribution in proportion to their 
shares of stock.” 

It could even be argued that a judgment for damages against an 
unincorporated labor union on the sole basis of Ohio G.C. sec. 11257 
could not be enforced against the union’s treasury.” The treasury 
funds belong to the members of the union as a group while the statute 
affects the members of the union as individuals. The members of the 
union who could not be held personally liable on the judgment could 
object to their interest in the union’s funds being subject to the judg- 
ment. Ohio G.C. sec. 11260 would not apply, because it is expressly 
restricted to partnerships. 

The decisions in other states where the question has arisen are by 
no means uniform. In Tucker v. Eatough, 186 N. C. 505, 120 S.E. 
57 (1923) noted in (1932) 10 N.C.L. Rev. 313, it was held that a 
statute similar to Ohio G.C. sec. 11257 would merely permit repre- 

21D’ Arcy v. Ketchum, §2 U.S. 165, 13 L. Ed. 648 (1851). See also Hall v. Lan- 
ning, 91 U. S. 160, 23 L. Ed. 271 (1875); Goldey v. Morning News, 156 U. S. 518, 
39 L. Ed. 517, 15 S.Ct. 559 (1895); Dodd, op. cit., pp. 999-1000. But see Elliott v 
Greer Presbyterian Church, 181 S. C. 84, 186 S.E. 651 (1936). 

22 Stevens v. Cincinnati Times-Star Co., 72 Ohio St. 112, 154, 73 N.E. 1058, 106 
Am. St. Rep. 586 (1905); Polatsek v. Union Trust Co., 21 Ohio L. Abs. 294 (1936). 

28 See editorial (1898) 40 Wkly. L. Bull. 245. 
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sentative suits by and against unincorporated associations at the option 
of the association.”* However, in Branson v. Industrial Workers of the 
W orld, 30 Nev. 270, 95 Pac. 354 (1908) seemingly on the sole basis 
of a statute similar to Ohio G.C. sec. 11257 the court held that an 
unincorporated labor union could be sued for damages by a non-member 
and that the funds of the union were subject to execution on the judg- 
ment. The court said (p. 288), “While a voluntary unincorporated 
association cannot by its name alone sue or be sued, nevertheless, such 
an organization has its rights and responsibilities, which rights it may 
enforce by appropriate procedure; and, by the same procedure, it nec- 
essarily follows, it may be held accountable for its responsibilities. —These 
organizations usually comprise a large membership, and are governed in 
accordance with prescribed rules and regulations by officers elected for 
the purpose. They frequently not only possess a large amount of prop- 
erty, but exercise vast powers in the communities in which they exist. 
It is conceded that they may sue or be sued by joining all their members, 
but this, if requisite, would impose great inconvenience upon the organi- 
zations themselves, as well as hardship upon those seeking redress against 
such organizations, for it would be impossible, in many instances, for 
non-members to obtain the names of more than a small fraction of the 
membership, without great effort, delay, and probable expense. . . . 
To hold that the defendant organizations (unincorporated labor un- 
ions) cannot be sued without including all members, which are so 
numerous, scattered and difficult to ascertain might cause such hardship 
and delay as would amount to a denial of justice.”** It seems then that 
the court in Branson v. Industrial Workers of the World, supra, made 
an entity out of an unincorporated labor union at least for procedural 
purposes. 

Let us now examine the other applicable statutes in Ohio to deter- 
mine whether the same line of reasoning used in the Coronado Coal Co. 
case, supra, can be applied in Ohio. As early as 1904 Hillenbrand v. 
Building Trades Council, supra, used the following language (p. 649) 
“Labor unions have been recognized by law in Ohio as entities capable 
of exercising the rights of individuals, as in the trade union acts of Great 
Britain. Thus, by Sec. 4364-49 Rev. Stat. (now G.C. sec. 13102) 
they are authorized to adopt and possess a trade-mark label in the union 
name, which name may be registered as such with the secretary of 
state. (Section 4364-51 [now G.C. sec. 6219]). They may sue to 

*8 See Operative Plasterers’ and Cement Finishers? International Ass’n v. Case, 93 
Fed. (2d) 56, 59 (1937) for a discussion on this case. 

*4 This case is followed by St. Germain v. Bakery and Confectionary Workers Union, 


No. 9, 97 Wash. 282, 166 Pac. 665 (1917), which in turn is followed by Labonite v. Can- 
nery Workers’ and Farm Laborers’? Union, 197 Wash. 543, 86 Pac. (2d) 189 (1938). 
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enjoin the unauthorized use of such labels. (Section 4364-53 [now 
G.C. sec. 6223]); or to recover the penalty (Sec. 4364-53a [sic]” 
[now G.C. sec. 6226]; and, where unincorporated, may, by special 
statute, sue by an officer or member for the benefit of all (Sec. 4364-5 3a 
Rey. State. [now G.C. sec. 6225], which recognizes the application of 
the equity rule. Indeed the legislature has attempted to make it unlawful 
to prevent men from joining labor unions or to discharge from employ- 
ment because of such membership. Section 4364-68 Rev. Stat. (later 
G.C. sec. 12943 which was repealed in 1929.”°).” 

The above quotation sounds remarkably similar to the language used 
in the Coronado Coal Co. case, supra, and in fact Hillenbrand v. Build- 
ing Trades Council, supra, is quoted in the Coronado Coal Co. case.** 
Other statutes in Ohio provide for penalties for the fraudulent filing** 
and the unauthorized use” of a labor union label or trade-mark. An- 
other statute penalizes the unauthorized wearing of a badge or button 
of a labor union.*® ‘Thus it is apparent that the existence of labor unions 
has been given affirmative legal recognition by several statutes in Ohio. 
It would seem possible, then, to use the same line of reasoning in Ohio 
as was used in the Coronado Coal Co. case, supra. That this will prob- 
ably be the result seems to be indicated by the favorable reception of the 
federal rule in the Ohio cases.** This is undoubtedly the desirable result. 
There seems to be no sound reason why an unincorporated labor union 
should not be liable as such for its acts and its funds be subject to execu- 
tion on such judgment. To the average layman the distinction between 
a corporation and an unincorporated labor union as suable entities is 
not apparent. It might be technically true that the property of an 

*° This is probably a misprint. Section 4364-53c seems to be the section to which 
the court was referring. 


26 This statute was held unconstitutional. Jackson v. Berger, 92 Ohio St. 130, 110 
N.E. 732 (1915); State v. La Monte Bateman, 7 Ohio N.P. 487, 10 Ohio Dec. 68 
(1900); Coppage v. Kansas, 236 U. S. 1, §9 L. Ed. 441, 35 Sup. Ct. 240, L.R.A. 1915 C, 
960 (1914). In 1931 Ohio G.C. sec. 6241-1 was enacted. This section provides: “Every 
undertaking or promise hereafter made, whether written or oral, express or implied, con- 
stituting, or contained in, any contract or agreement of hiring or employment between 
any individual, firm, company, association, or corporation, and any employee or pros- 
pective employee of the same, whereby (a) either party to such contract or agreement 
undertakes or promises not to join, become, or remain, a member of any labor organiza- 
tion or of any organization of employers, or (b) either party to such contract or agreement 
undertakes or promises that he will withdraw from the employment relation in the event 
that he joins, becomes, remains, a member of any labor organization or of any organiza- 
tion of employers, is hereby declared to be contrary to public policy and wholly void.” 

*7 259 U.S. 344, 390. 

*8 Ohio G.C. sec. 13153. 

2° Ohio G.C. sec. 13154 and 13155. 

®° Ohio G.C., sec. 13163. 

". McClees v. Grand International Brotherhood of Locomotive Engineers, 59 Ohio 
App. 477, 12 Ohio Op. 111, 18 N.E. (2d) 812 (1938); Kiser v. Motion Picture Oper 
ators’ Union, 24 Ohio L. Rep. 144, 3 Ohio L. Abs. 594 (1925). 
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unincorporated labor union is in the members as individuals and not 
in the group as an entity, but the title is only a restricted title and carries 
with it no right to possess the property for other than group purposes.** 
In all fairness, then, it would seem that the property should also be held 
liable for the union’s acts. 

In early times the common law rule on suability of unincorporated 
associations probably worked no serious harm. Associations were small 
in membership, and their creditors or other plaintiffs had reasonable 
opportunity to know or ascertain an entire membership. However, in 
modern times the fact that unincorporated associations such as labor 
unions frequently possess large and scattered memberships has made it 
next to impossible for plaintiffs to ascertain, with any degree of certainty, 
the names of all the constituent individuals who are made necessary 
defendants by operation of the common law rule. Moreover, when the 
membership of the labor union runs into the hundreds of thousands, the 
requirement that each member of the union be made a party would 
result in enormous cost and inconvenience. It frequently happens when 
labor unions become large that they possess some funds in their treas- 
ury. When this is so, the, ordinary plaintiff suing such unions for 
damages is more interested in reaching the funds in the union’s treasury 
than acquiring a judgment against the individual members. 

One solution of this problem would be the incorporation of labor 
unions. This question has been vigorously debated for many years,** 
but although many states permit labor unions to incorporate, relatively 
few unions take advantage of incorporation.** When the statute so 
permits it, the right of the union to incorporate can not be questioned 
by the incorporation official.*° 

However, incorporation is what the labor unions have been trying 
to avoid.** In fact recent legislation seems to be aimed at making incor- 
poration of labor unions impossible. In Illinois it has been held that the 
1937 amendment to its Not-For-Profit Corporation Act precluded 
labor unions from incorporating.** Ohio in 1935 enacted an amend- 


ment to the General Corporation Act affecting corporations not for 


®° Dodd, op. cit., p. 993- 

38 Tabor unions should incorporate. Brandeis, The Incorporation of Trade Unions 
(1903) 15 Green Bag 11. Incorporation would not remedy evils of labor unions. Wam- 
baugh, Should Trade Unions Be Incorporated? (1903) 15 Green Bag 260; Walter, In- 
corporation of Labor Unions (1906) 68 Alb. L.J. 68. See also Latham, Federal Regula- 
tion of Collective Bargaining (1937) 6 Geo. Wash. L. Rev. 1, 10; Boyd, The Case for 
Regulation of Labor Unions in the United States (1937) 24 Va. L. Rev. 103, 121. 

§* Note (1938) 38 Col. L. Rev. 454, n. 2. 

85 Hagan v. Picard, 171 Misc. 475, 12 N.Y.S. (2d) 873 (1939). 

8° Roberts, Labor Unions, Corporations—The Coronado Case (1923) § Ill. L. Quart. 
200, 

57 People v. Hughes, 296 Ill. App. 587, 16 N.E. (2d) 922 (1938). 
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profit which provides in part:** ““The secretary of state shall not file any 
articles of incorporation wherein the name includes the word ‘union,’ 
or the words ‘labor union,’ or like words expressed in a foreign lan- 
guage.” Although the purpose for which this statute was intended to 
be enacted is not entirely clear, it would seem, by implication, to pre- 
clude the incorporation of labor unions in Ohio. 

Other states have removed the procedural obstacles in the way of 
suit against unincorporated labor unions by express statute. In a note 
in (1938) 38 Col. L. Rev. 454, 456 there is a list of 19 states which 
have statutes to this effect. Under these statutes the common law 
conception of unincorporated associations has been altered to the extent 
of permitting a suit in the name of the union, service on union officers 
and execution against union funds. The action in essence is still one 
against the individual members; but the union funds can be reached, 
and the members’ individual property is not subject to execution where 
the action is against the union.*° The courts have uniformly upheld the 
validity of such statutes.** The Supreme Court of South Carolina even 
upheld a statute providing that an unincorporated association might be 
sued without naming the individual members, by service on the agent 
of the association, and that an individual member’s property is liable 
for satisfaction of the judgment against the association.*” It is submitted 
that the statute to the extent that it binds the members not made parties 
to the suit goes too far. 

Although in Ohio it would seem possible to sue an unincorporated 
labor union for damages under its present statutes, it is submitted that 
the best solution of this problem would be to enact statutes expressly 
covering the situation. The statutes of New York** are submitted as 
an example of the type of statutes which would adequately cover the 
situation. Pertinent parts of these statutes are as follows: 

“Section 12. An action or special proceeding may be maintained, 
by the president or treasurer of an unincorporated association to recover 
any property, or upon any cause of action, for or upon which all the 
associates may maintain such an action or special proceeding, by reason 
of their interest or ownership therein, either jointly or in common. An 

8° Ohio G.C. sec. 8623-98. 

*° Schouten v. Alpine, 215 N. Y. 225, 109 N.E. 244 (1915); Meinhart v. Contresta, 
194 N.Y.S. 593 (1922). 

“1 Jardine v. Superior Court in and for Los Angeles County, 213 Cal. 301, 2 Pac. 
(2d) 756, 79 A.L.R. 291 (1931) and note; Grand International Brotherhood of Loco- 
motive Engineers v. Green, 210 Ala. 496, 98 So. 569 (1923); United States Heater Co. 
v. Iron Moulders’ Union, 129 Mich. 354, 88 N.W. 889 (1902); Bobe v. Lloyds, 10 Fed. 
(2d) 730 (1926). 


*? Elliott v. Greer Presbyterian Church, 181 S. C. 84, 186 S.E. 651 (1936). 
“8. Y. Gen. Ass’n. Law (Cahill, 1935) c. 20, sections 12 to 17. 
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action may likewise be maintained by such president or treasurer to 
recover from one or more members of such association his or their 
proportionate share of any moneys lawfully expended by such association 
for the benefit of such associates, or to enforce any lawful claim of such 
association against such member or members. 

“Section 13. An action or special proceeding may be maintained, 
against the president or treasurer of such an association, to recover any 
property, or upon any cause of action, for or upon which the plaintiff 
may maintain such an action or special proceeding, against all the asso- 
ciates, by reason of their interest or ownership, or claim of ownership 
therein, either jointly or in common, or their liability therefor, either 
jointly or severally. ... 

“Section 15. In such an action, the officer against whom it is 
brought cannot be arrested; and a judgment against him does not 
authorize an execution to be issued against his property, or his person; 
nor does the docketing thereof bind his real property, or chattels real. 
Where such a judgment is for a sum of money, an execution issued 
thereupon must require the sheriff to satisfy the same, out of any per- 
sonal or real property belonging to the association, or owned, jointly or 
in common, by all the members thereof. 

“Section 17. This article does not prevent an action from being 
brought by or against all the members of an association, except as pre- 
scribed in the last section. . . . ” 

J.J.L. 














